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VOTING AT CONVENTION—One of 
the innovations at this year’s annual 
meeting that was well received by the 
membership was the use of the “selectra- 
vote.” This new method for automative 
polling, tabulating, and analyzing mem- 
ber opinions was used during the first 
general assembly held on Friday, May 
31. 

The “selectravote,” an electronic sys- 
tem by which members of The Florida 
Bar confidentially answered questions by 
turning a dial, was used to secure a straw 
vote from the membership at the general 
assembly on eight key issues affecting 
the legal profession. 

(1) Credit Cards for Legal Services 

Doris A. Dudney of Tampa took the 
affirmative position in support of the use 
of bank credit cards to pay for legal ser- 
vices. E. Earle Zehmer of Jacksonville, 
a member of the Professional Ethics 
Committee, argued the negative. Each 
debator had five minutes to present his 
side. Following the brief debate, a vote 
was taken and on this particular issue 
54% favored the use of bank credit cards 
to charge legal services and 46% op- 
posed their use. 

(2) Specialization 

The debate on the subject of specializa- 
tion was broken down into three catego- 
ries rather than two. Julian R. Benjamin 
of Miami argued against specialization 
for the legal profession. Barry R. David- 
son, a member of the Specialization 
Committee, spoke in favor of the Cali- 
fornia plan, while J. Rex Farrior, Jr., 
chairman of the Specialization Commit- 
tee, supported the Florida plan. The 
results were as follows: 40% favored no 
specialization plan, 15% favored the 
California plan, and 44% favored the 
Florida plan. 

(3) Should the Bar Speak Out More 

Freely on Issues of Public Interest? 

This particular question was offered to 
the general assembly without debate; 
65% felt that the Bar ought to speak 
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out more freely on issues of public inter- 
est while 35% took the opposite position. 

(4) Unrestricted Referral Fees 

Arguing against “unrestricted referral 
fees” among lawyers was Edward J. At- 
kins of Miami. He spoke in favor of 
the present language of the Code of Pro- 
fessional Responsibility (DR 2-107), 
which limits a division of an attorney’s 
fee only “in proportion to the services 
performed and the responsibility as- 
sumed by each.” Bill Wagner of Tampa 
supported the position that referral fees 
on a fixed basis or percentage among 
lawyers was entirely justified and ulti- 
mately benefited the client. The vote on 
this issue was 68% favored referral fees 
only as currently authorized by the CPR 
and 32% favored a more unrestricted 
referral fee system. 

(5) Group Legal Services—Opened v. 

Closed Panel 

A subject gaining greater attention 
daily throughout the nation is the sub- 
ject of group legal services. Beyond this, 
the advantages and disadvantages of 
open as opposed to closed panels also 
are being widely discussed. Arguing in 
favor of closed panels was Tobias Simon 
of Miami. Speaking in favor of open 
panels was James E. Cobb of Jackson- 
ville. Subsequently a vote was taken. The 
membership heavily favored the open 
panel over the closed panel. The selec- 
travote showed 81% favoring open pan- 
els and only 19% favoring closed panels 
for group legal services. 

(6) Should the Bar Greatly Increase 

its Lobbying Activities? 

This was another question submitted 
to the general assembly without debate. 
The results heavily favored increasing 
the Bar's legislative role by the voters, 
74% of whom favored increased lobby- 
ing activity and only 26% opposed. 

(7) Judicial Polls 

Although judicial polls have been used 
locally in Florida for almost two decades, 
their use continues to be controversial. 
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Arguing against the use of judicial polls 
was Richard J. Thornton of Miami. Eli H. 
Subin of Orlando, chairman of the Judi- 
cial Polls Committee, took the affirmative 
position. The voting results showed that 
64% of the general assembly attendees 
favored the use of judicial polls, which 
36% opposed. 

(8) Merit Selection and Retention of 

Judges 

An enlightening debate was offered by 
Willard Ayres of Ocala, in opposition, 
and Wm. Reece Smith, Jr., in support of 
merit selection and retention of judges 
in Florida. Following the debate, a vote 
was taken and 59% favored a complete 
plan for merit selection and retention of 
judges in Florida while 41% opposed. 

In conclusion, from the 1,324 lawyer 
attendees at this, the largest annual 
meeting in the history of The Florida 
Bar, came words of praise concerning 
the use of the “selectravote.” This sam- 
ple voting, although secured after limited 
discussion and limited information on 
the various subjects, did give an indica- 
tion concerning the feeling of some mem- 
bers of The Florida Bar about the issues 
of current interest to the legal profes- 
sion. 


WHO MAKES UP THE FLORIDA BAR? 
Remember the membership question- 
naire that was mailed with the dues 
statement this year? Our sincere thanks 
go to the 9,433 members of The Florida 
Bar who took a moment to complete the 
questionnaire and returned it with their 
dues statement. The results of the sur- 
vey have now been finalized. The break- 
down of various categories of our Bar 
membership will interest you. 

The breakdown of both in and out-of- 
state members, shows the following en- 
gaged in the practice of law by law firm 
size: 

35% —sole practitioners 

45% —firm of two to seven lawyers 

11%firm of eight to 15 lawyers 

4% —firm of 16 to 30 lawyers 


In other categories the results were as 
follows: 

6% are admitted to the Bar but not 

practicing law 

9% are engaged in some form of gov- 

ernment practice 

4% are engaged in full-time corporate 

practice 

Within the State of Florida the break- 
down of law firm size for the active prac- 
titioner was as follows: 

35% —sole practitioners 

44% —firm of two to seven lawyers 

11%—firm of eight to 15 lawyers 

4% —firm of 16 to 30 lawyers 
3% —firm of over 30 lawyers 

The survey showed that of the in-state 
lawyers, approximately 5% are not en- 
gaged in the practice of law or are prac- 
ticing only part-time. Seven and one-half 
percent of the in-state lawyers are in- 
volved with government practice or affili- 
ation while 5% of the membership are 
members of the federal or state judiciary. 
One percent have retired from the prac- 
tice of law, 144% are disabled. 

The breakdown on the law firm size 
for the out-of-state practitioner varied 
from the in-state practitioner. Thirty- 
one percent are sole practitioners, 52% 
in a law firm of two to seven lawyers, 
10% in a firm of eight to 15 lawyers, and 
7% in firms of 16 to 30 lawyers. These 
results show that the out-of-state Flor- 
ida Bar member is generally affiliated 
with larger law firms than the in-state 
member. Also the out-of-state member 
has a higher participation for affiliation 
with government practice, totaling 19%. 

The out-of-state member was also 
asked whether he favored a reduction 
in dues with no mailings of any kind 
from the Bar, no Journal and absent the 
privilege to vote in any Bar elections. 
The survey results showed that 57% of 
the out-of-state members favored a re- 
duction of dues under these conditions 
and 43% opposed. 

MARSHALL R. CAssEDY 
Executive Director 
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The Florida Bar—Responsible and Responsive 


From time to time it is said 
that The Florida Bar is an organi- 
zation remote from its members, 
unresponsive to and even uninter- 
ested in the average member—the 
so-called grass roots lawyer. That 
charge is, in my judgment, totally 
unfounded. The structural organi- 
zation of The Florida Bar provides 
for representative government and 
the aftairs of The Florida Bar have 
without exception, in my experi- 
ence, been conducted so as to 
serve the best interests of the pub- 
lic and all members of the legal 
profession. 


The Florida Bar is governed by 
a Board of Governors, which is its 
policy-making body. It is composed 
of the president and _president- 
elect of The Florida Bar, the presi- 
dent and president-elect of the 
Young Lawyers’ Section, and 31 
representatives elected from and 
allocated among the 20 judicial cir- 
cuits of Florida on the basis of the 
number of lawyers in each circuit. 
Although sanadlih of The Florida 
Bar residing outside the state do 
not participate in the election of 
circuit representatives, they are en- 
titled to vote in the annual election 
of the president-elect and, to that 
extent, they have a voice in the 
selection of, the membership of the 
Board of Governors. It should be 
noted also that nonresident mem- 
bers have the option at any time 
of terminating their membership 
in The Florida Bar. Membership 
for them is voluntary unlike mem- 
bership for lawyers practicing in 
Florida who are required by the 
Integration Rule to be members of 
The Florida Bar. 

The Board of Governors meets 
regularly six times each year at 
various places around the state. 
Most meetings commence on 
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Thursday morning and conclude 
on Saturday afternoon. Attendance 
is extremely good with many mem- 
bers maintaining perfect attend- 
ance records. Prior to each meet- 
ing, the members of the Board of 
Governors receive an agenda and 
numerous background materials 
for study. Almost without excep- 
tion, Board members “do their 
homework” and spend many hours 
preparing for Board meetings. 
Board members receive no com- 
pensation and The Florida Bar 
pays no part of their expenses. 
Service on the Board of Governors 
requires substantial time and pay- 
ment of out-of-pocket expenses in 
a not insignificant amount. 


The Board of Governors of The 
Florida Bar is a great deliberative 
body. Its members serve selflessly 
and with great dedication to prin- 
ciples of service to the bench, the 
bar and the public. Service on the 
Board of Governors has been one 
of the most rewarding experiences 
of my professional career. It is an 
experience I wish every member of 
The Florida Bar could have. 

The officers of The Florida Bar, 
particularly the are 
called upon to perform a myriad 
of functions, executive and ad- 
ministrative, as well as ceremonial. 
The bylaws provide that the presi- 
dent shall preside at all meetings 
of The Florida Bar and of the 
Board of Governors, that he shall 
be the official spokesman for The 
Florida Bar and the Board of Gov- 
ernors, that he shall appoint all com- 
mittees (except the grievance com- 
mittees) with the approval of the 
Board of Governors, and that he 
shall be the chief executive of The 
Florida Bar vested with full power 
to exercise whatever functions may 
be necessary or incident to the full 


exercise of any power bestowed 
upon him by the Board of Gover- 
nors not inconsistent with the pro- 
visions of the Integration Rule. It 
is declared to be the duty and 
obligation of the president to fur- 
nish leadership in the accomplish- 
ment of the aims and purposes of 
The Florida Bar. 


Recognizing that the office of 
president has become so demand- 
ing that fewer and fewer lawyers 
are able to seek or hold the office, 
the Board of Governors has this 
year created a new staff position, 
that of assistant to the president. 
By direction of the Board of Gov- 
ernors, the holder of that position 
will be a recent law school gradu- 
ate who will serve on the staff of 
the president for one year. I have 
been fortunate in obtaining the 
services of Carl D. Motes, a June 
1974 graduate, with honors, from 
the law school of Florida State 
University, who while a student 
worked on a part-time basis on 
the staff of The Florida Bar in the 
office of our staff counsel. 


For several years the staff struc- 
ture of The Florida Bar has been 
under review. Although the staff of 
The Florida Bar is composed of a 
group of highly qualified and 
dedicated people, it has been felt 
that too much time of top-level 
staff personnel has been devoted to 
details of administration. Follow- 
ing intensive study by several com- 
mittees and with the assistance and 
advice of professional management 
consultants, the Board of Gover- 
nors has recently authorized the 
employment of a second assistant 
director to work under and be 
responsible to the executive di- 
rector. Each of the activities of 
The Florida Bar will be assigned 
to and will be under the super- 
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vision of one of the two assistant 
directors. The position of assistant 
director-legal will necessarily have 
to be filled by an attorney. He will 
supervise such activities as disci- 
pline and grievance, the Clients’ 
Security Fund, the unauthorized 
practice of law program and legis- 
lation. It is contemplated that this 
position will be filled by the pre- 
sent assistant executive director, 
Richard C. McFarlain. The posi- 
tion of assistant director-adminis- 
trative could be filled by a non- 
lawyer. He will supervise such 
activities as public affairs, mem- 
bership relations, membership rec- 
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ords, section and committee co- 
ordination, the business office and 
the Journal and other publications. 
It is expected that the executive 
director will thus be able to devote 
more of his time to purely executive 
functions including long range 
planning. 

The Florida Bar is a large orga- 
nization. With over 16,000 mem- 
bers, it is the fifth largest state bar 
in the nation, and it is inereasing 
in size by approximately 2,000 
members each year. In_ recent 
years, we have been attempting to 
function with less staff personnel 
than are needed to do an adequate 
job. This situation has recently 
been remedied by the dues in- 
crease authorized in May by the 
Supreme Court and approved by 
the membership at the annual 
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meeting on June 1. The increased 
revenue which the dues increase 
will produce will permit the em- 
ployment of the assistant to the 
president and a second assistant 
executive director, discussed above, 
as well as two additional staff 
counsel in the disciplinary pro- 
gram, an assistant director of pub- 
lic affairs, an assistant coordinator 
for sections and committees and a 
full-time lobbyist. In my judgment, 
the recent increase in our dues was 
a most responsible act on the part 
of the members. Without the dues 
increase we would have had to cut 
back on existing programs. With 
the increase we can not only main- 
tain our level of service but we can 
inaugurate new programs and thus 
expand our service to the member- 
ship and to the public. 

The work of The Florida Bar, 
supervised by its Board of Gov- 
ernors, officers and staff, is done 
largely through its sections and 
committees. Approximately 6,500 
of the members of The Florida 
Bar are members of seven of 
the nine sections (excluding the 
Young Lawyers’ Section of which 
all lawyers under age 36-about 
7,000— are members). We have 
over 1,300 members serving on 62 
committees and the Law Student 
Section has 750 members. 

The organization of The Florida 
Bar is an admirable blending of 
the volunteer services of the mem- 
bers and the services of the paid 
professional staff. The additional 
staff members permitted by the 
recently adopted dues increase 
— with the realignment of 
sta responsibility afford the 
greatest opportunity we have had 
to advance The Florida Bar, al- 
ready a recognized leader among 
state bars, to new levels of achieve- 
ment. But, without the effort of 
the members in volunteer work in 
sections, on committees and as bar 
counsel and referees in grievance 
and unauthorized practice of law 
proceedings, our accomplishments 
will be limited. Your continuing 
participation is needed and sought. 
It will assure that The Florida Bar 
will remain one of the most re- 
sponsible state bars in the nation 
and will guarantee that The Flor- 
ida Bar will remain responsive to 
the needs of all of its members. 

JAMes A. URBAN 
President 
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By CATHERINE SETZER 


Florida Supreme Court Justice 
James C. Adkins, Jr., is a unique 
combination of a_ serious legal 
scholar and a cheery, down-to- 
earth man who enjoys porch-sit- 
ting, a good joke, or chatting with 
fishermen at his Cedar Key cot- 
tage. 

He would probably like nothing 
better than to author an opinion or 
go home after a hard day’s work 
and write a law book. But he is 
not a scholar without a sense of 
humor. 

Sitting at his desk in the Su- 
preme Court in what he kiddingly 
refers to as “the big shot’s office,” 
Justice Adkins apologizes for the 
heaps of papers and books strewn 
and stacked all over. He says he 
hopes that someday he'll get his 
desk cleared off enough to reread 
the cartoons about judges and law- 
yers he has clipped and placed 
under the glass on the surface. 

But he turns serious again when 
someone comes to him with a 
problem, which happens every 
few minutes. The door of his office 
is always open to anyone who 
needs help and his phone is con- 
stantly ringing. 

Adkins became Chief Justice 
through the rotation system on 
March 1 to replace Chief Justice 
Vassar B. Carlton, who retired. 

The 59-year-old justice has 
reached that time of life when he 
is not quick to be worried or anx- 
ious, but views the world through 
dark-framed glasses with keen in- 
terest, a hint of amusement and, 
above all, patience. At a time when 
the legal profession is being at- 
tacked by the press especially be- 
cause of Watergate, when it is 
termed a “sick profession” by U.S. 
News and World Report, and also 
when the caseload in his own court 
has increased 33 1/3 percent over 
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last year, he cheerfully states that 
he thinks the court will “weather 
the storm.” 

He also feels, as he told lawyers 
at The Florida Bar convention at 
Disney World, that this is the most 
interesting time in the state's his- 
tory to be Chief Justice. 


“There were 25 convicted in 
Watergate, 11 attorneys out of 
375,000 in the U.S.,” he said at the 
annual convention. “It seems a 
little unfair that that can result in 
such aspersions against our pro- 
fession.” 

“We don't mind being the sittin 
ducks receiving adverse publicity,” 
he said to lawyers about his court, 
“and we don't mind you fussing 
about an opinion,” he continued, 
“but please, please don’t down- 
grade the system, because when 
you do it’s also a reflection on 
you.” 

Adkins also mentioned the much- 
publicized Tornillo decision re- 
lating to the right to reply, saying 
the court found that freedom of 


speech was for the benefit of the 
public as well as the newspapers. 

And in a recent interview, he 
elaborated on his feelings about 
Watergate and the press. “We on 
the court realize that many of the 
Florida newspapers would like to 
have a Florida Watergate if they 
could. Lawyers aren’t too popular 
anyway and I don't think the 
courts are too popular, particularly 
after our freedom of the press 
decision. 

“Consequently, we have been 
subjected to criticism and accusa- 
tions—unwarranted—and anything 
we do is magnified in the hopes 
that it will bring something down 
on the court. We have no way to 
reply and no way to fight back. 
We have to rely on attorneys to 
safeguard the reputation of the 
courts and sometimes they're too 
busy to do that.” But Justice 
Adkins does not seem worried 
about the future of the judiciary. 

“I've had my share of criticism 
and plaudits from the press; it 
goes both ways,” he continued. 
“When you're in this position you 
don’t worry about it too much be- 
cause whenever you do something 
that makes someone unhappy, you 
do so much that eventually you're 
liable to do something that makes 
them happy. But we think we're 
going to survive and get things 
done,” he added. 

Then he spoke with pride about 
the court management program 
which he constantly works on im- 
proving. He is pleased about the 
good communication he feels ex- 
ists between all courts in the state 
with the Supreme Court and feels 
that Article V, the two-tier court 
system begun last year, is working 
in fine style. “I judge the success 
of the system by the number of 

hone calls I've had beginning in 
January 1973 to the present time,” 
he said. “For a while I was getting 
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as many as 40 phone calls a day 
about different problems. Now I 
guess I have maybe one a week, 
sO we're progressing pretty well.” 

Justice Adkins feels that courts 
throughout the state have worked 
out satisfactory systems of rotation 
of judges, although he does not 
expect a uniform rule because each 
court has different problems and 
facilities. 

“The people voted on Article V 
with the idea that we would have 
a statewide pool of judges with 
each being accessible for assign- 
ment to various areas of the state. 
Some lawyers say that each judge 
should be an expert in the field in 
which he’s presiding. Now this I 
differ with because a judge is sup- 
posed primarily to be fair and im- 


partial and relies upon the attor- 


neys for any expertise in the field. 
Now if a judge becomes real 
qualified in one field of law, he’s 
apt to make up his own mind 
based upon what he knows indi- 
vidually rather than listen to the 
lawyer.” 

Justice Adkins also spoke about 
his favorite interest—the _ traffic 
courts—and is happy that the 
legislature passed a bill to de- 
criminalize lesser traffic offenses. 
“I try to assist on all the commit- 
tees on traffic courts” he said, “be- 
cause I feel the more we do for 
courts of limited jurisdiction such 
as traffic and summary claims, the 
better picture we give of the judi- 
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ciary to the people, because more 
people go there than ever go to 
the circuit court or Supreme 
Court.” 


About merit retention and selec- 
tion of judges, the Chief Justice 
said, “I think the election process 
has a lot of shortcomings. But I 
would be opposed to a trial judge 
or a local judge running on his 
record because he has too many 
cases which might involve public 
sentiment and public interest. As 
I understand that procedure, a 
judge can’t get out and politic and 
sell himself. He has to just rely on 
what people know about his rec- 
ord. And the news media would 
be able to pick out any unpopular 
decision of a judge and concen- 
trate on that, and his true record 
would never be before the people. 
This is what bothers me about 
merit-selection. 


“Another problem is that of 
what matters should be disclosed 
to the public; in other words, 
should there be any secrecy in 
grievance or the judicial qualifica- 
tions commission proceedings? You 
have to weigh there the effect that 
unwarranted charges would have 
upon the image of the individual 
lawyer or judge and whether safe- 
guarding that image is best for 
society, the bar and the judiciary, 
or whether every little complaint 
should be publicized so that the 
public would always know whether 
an accusation has been made.” 


Although some have thought 
Canon V of the Judicial Ethics 
Code concerning financial activities 
is too strict, Justice Adkins does 
not think so. “It is recommended 
by the ABA and American Judica- 
ture Society that a judge abstain 
from an outside interest in any 
corporation or anything that might 
influence his decisions in a case,” 
he said. “I think theoretically and 
fundamentally it’s a good idea.” 


He favored an _ increase in 
judges’ salaries, which the legis- 
lature also passed. “I think that 
justices of the highest court in 
Florida should never be compen- 
sated any less than judges of the 
courts of the federal system, 
having the lowest general trial 
jurisdiction,” he said. “There has 
been an increase in the cost of 
living. I think out of my $3,000 a 
month check, this month it was 


$1700 after all the deductions, so 
the take-home pay is not as big as 
it might sound.” 

Talking to the Bar about spe- 
cialization, he warned lawyers 
when they specialize that they 
should still remember the impor- 
tance of a general practitioner, just 
as in medicine. In over 35 years of 
studying and writing about law, 
Justice Adkins has covered a variety 
of areas in the field. He began 
writing as a hobby over 20 years 
ago when the Bar only had about 
3,500 members and has published 
books on criminal law, real estate 
law, Florida discovery, and 27 
articles for Florida Law and Prac- 
tice, an encyclopedia of Florida 
law. He also writes yearly supple- 
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ments to Florida Law of Family, 
Marriage and Diworce, Florida 
Chancery Pleading and Practice 
and Florida Law and Practice. 
The Chief Justice first worked at 
the — Court of Florida as a 
research aide in 1938 after gradu- 
ating from the University of Flor- 
ida College of Law. When he left 
Tallahassee to go into private 
practice in his hometown of Gaines- 
ville, there were two things he 
decided he never wanted to do— 
go into politics and be a judge, al- 
though he had wanted to be a 
lawyer from the time he was 12. 
He started in trial work, but said, 
“I’ve found that whatever field of 
law you're in, it is always inter- 
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esting if you just study it a little 
bit.” 

Adkins’ first thought about the 
judiciary was in 1959 when after 
serving on a committee in Alachua 
County to set up a court of record 
there, he was offered the judge- 
ship and accepted. “It was quite 
enticing to become the first judge 
of the court with no precedent as 
to administration. I had a lot of 
fun experimenting with various 
ideas—some of them good and 
some bad. I found then that being 
a judge was pretty interesting.” He 
stayed for two years and then went 
back into private practice for a 
while. “I guess,” he reflected, “to 
earn enough money to be a judge 
again.” He became a circuit judge 
in 1964 and ran for the office of 
justice in 1968. 

“This is a very interesting court 
to work with,” Justice Adkins 
stated. “I think we probably have 
a greater division of judgment than 


any time in the history of Florida. 
It’s very seldom we get a case out 
where all seven judges concur. I 
think it’s healthy that we have 
divergent philosophies. All of us 
argue very strenuously for our 
views and when we do reach a 
composite judgment, it’s been 
picked over pretty well. We don’t 
have a rubber stamp court where 
anything you do everybody's going 
to agree on. We just don’t do it 
that way.” 


About his own future, Adkins 
said, “Well, I’ve thought a lot 
about it. The staff here laughs at 
me because some mornings when 
I come to work I tell them that 
I’ve got to make up my mind what 
I’m going to do with my life: I’m 
tired of all this training. But I may 
go back into the practice of law 
or I may just devote my time to 
law book writing. I’ve always 
wanted to do some creative writ- 
ing. Or I might associate with a 


Port of entry for Orlando 
and the Disney World area. 


law school as a professor. My life 
has been such that I never have 
made any real definite plans or set 
a goal to acquire a certain objec- 
tive. I try to live each day as well 
as I can and, as opportunities 
present themselves, I weigh them 
and try to take advantage of 
them.” 

And about the present and 
future of the legal profession, this 
serious but lighthearted man re- 
mains confident. “I think our pro- 
fession is a great and honored one,” 
he said to Bar members at the 
convention, “and whatever people 
say, they'll always need a lawyer.” 

“Remember,” he continued, “in 
World War II, Americans picked 
up MI rifles and went all over to 
save the world for peace. Through 
the depression, the Civil War . . . 
this great country of ours sur- 
vived. .. . Thank God I am a 
citizen of the United States of 
America and a member of the legal 
profession.” 


WE'RE IN THE 
DOG HOUSE ... 


Johnny Unitas’ Sheraton-Orlando 
Jet Port Inn. 


Land at McCoy Jetport and you're just three minutes from our 
front door via free shuttle bus service. Then the fun starts, even 
if you're here for business. Our wacky neighbors — the characters 
at Walt Disney World — are just a chuckle away. And, we furnish 
free transportation to Walt Disney World and Sea World. 


But that's not all. The Sheraton-Orlando Jet Port Inn is more 
than just a place to sleep. Our attractions include Johnny Unitas 
Golden Arm Restaurant & Lounge where you'll find some of the 
greatest seafood, steaks, and live entertainment in town. Plus 
a businessman's lounge area, pool bar, whirlpool, heated pools, 
game room and tennis courts. 


Our facilities also provide more than 300 luxurious rooms 
(with free local phone calls), including executive suites, and 
banquet and convention accommodations from 5 to 500. 


AND OUR CUSTOMERS LOVE IT! 
Our fast, high-quality service and low, 
low prices have put us in the “Old Dog 
House” with our competitors, which 
we think is really quite a compliment. 
Why not join us? In our house, there’s 
always room for one more! 


No. BROWARD - 525-2610 
So. BROWARD - 920-5964 
DADE - 947-9839 


Next time Orlando is your destination, make us your port of entry. 


Sheraton-Orlando Jet Port Inn 


SHERATON HOTELS & MOTOR INNS. AWORLDWIDE SERVICE OF ITT 
BEELINE EXPRESSWAY AT McCOY JETPORT, ORLANDO, FLORIDA 305/859-2711 
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MTST TAPE CARTRIDGE 


Suite 269 


4 QUANTITY 6-23 24-47 48-95 
100" length 17.50 16.50 14.50 
a 120’ length 19.75 18.50 16.00 

MAGNETIC CARD HOLDER 
si BOXES OF 25 | 1-3 | 4-9 | 10-29 | 30-? 
as 26.25 | 21.25 20.00 18.75 
ie Your price less 10% for prompt payment (10 days 
from invoice) 


Orlando, Florida 32803 
We would like to try your offer. We understand that if not completely satisfied, we may return 


If you are not using 3m brand products in 
your IBM word processor, YOU ARE! 


Consider one of the most important cases in 
your day to day business activities — office 
efficiency. One tenth of the Florida barristers 
using IBM's MTST/MCST in their offices have 
found greater efficiency in using 3m Scotch 
brand products from Data Devices Supply. Here’s 
what they considered: 


(COST) You save 30% of the price of your 
tape cartridges and mag cards by 
using 3m from Data Devices Supply. 


(QUALITY) Not only do you save 30%, but 
you give up absolutely nothing in 
quality and performance. IBM and 
3m tapes and cards are identical as 
far as your operators and machines 
are concerned. 


(GUARANTEE) In addition, we warrant your 
complete satisfaction. Simply fill out 
the coupon below. SEND NO MO- 
NEY. If, after you have used the 
products, you are not completely 
satisfied, simply return them to us. 
You will not be billed. We are hap- 
py to say we have never had a 
dissatisfied customer. We guarantee 
you won't be either! 


<t 


DATA DEVICES SUPPLY 
1010 Executive Center Drive 


the products and there will be no charge. Please send 3m MTST/ MCST[_] Tapes Cards 
i ft. cartridges and/or boxes of 25 cards and holders 
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By GENE ESSNER 


This is a survey of Florida law on 
nonconforming uses.’ For present 
purposes, the term is defined to 
mean any use of property which 
antedates the applicable zoning or- 
dinance, that does not comply with 
current use restrictions.” 


While in a sense, any use of prop- 
erty not permitted under a zoning 
ordinance is “nonconforming,” the 
term is used with reference to of- 
fending uses which began before 
the effective date of the ordinance 
as distinguished from those which 
began after that date. In general, 
the former are lawful and may be 
continued; the latter are unlawful 
and subject to abatement.* 


Historically, the owner of a non- 
conforming use was regarded as 
having a valuable interest in the 
use to which his property was de- 
voted, and there was considerable 
doubt that his interest was subject 


to regulation. Rather than hazard a 
direct constitutional challenge to 
the entire zoning concept, the 
drafters of early zoning legislation 
skirted the issue by treating the 
nonconforming use as an exception 
to the zoning.* 


It was popularly supposed that, 
in time, the nonconforming use 
would terminate under the force of 
circurtstances. In the meanwhile, 
the burden was shared more or less 
equally by the owner and by the 
public. Unfortunately, experience 
demonstrated that far from dying 
of obsolescence, nonconforming 
uses tended to flourish. Instead of 
discouraging incompatible uses, the 
law encouraged their perpetuation. 
Thus, the owner of a nonconform- 
ing grocery store in a high density 
residential district is furnished an 
incentive to prolong the life of his 
business rather than to end it. 


To the extent that a nonconform- 


Condemnation on the Installment Plan 


ing use exerts pressure on the com- 
munity to grant variances and 
special permits with respect to ad- 
joining lands, it erodes and destroys 
the effectiveness of the zoning plan. 
In this way, a nonconforming use 
probably poses its greatest problem 
to the community. 


Sources of Florida Zoning Law 


While the power to adopt and 
enforce zoning regulations is con- 
ferred upon Florida municipalities 
and counties by general statute, the 
primary sources of zoning law are 
the special legislation under which 
municipalities and counties were 
created and in numerous popula- 
tion acts.5 

To a large extent, the general 
enabling acts are merely repetitive 
of the powers specially conferred 
by the legislature* but are valu- 
able nonetheless because they tend 
to standardize the procedural treat- 
ment of zoning matters. 
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Significantly, neither the general 
enabling acts nor the special en- 
actments establish any policy or 
standard for dealing with noncon- 
forming uses. The matter is left 
entirely to local government.’ It is, 
therefore, necessary to examine the 
local ordinances to ascertain the 
applicable regulations on noncon- 
forming uses.® 


The lack of legislative guidance 
in zoning matters generally has cast 
upon the courts the burden of erect- 
ing safeguards against unreason- 
able exercise of the zoning power. 
The attitude of local government 
with respect to nonconforming uses 
and the related judicial safeguards 
are examined later in this article. 


Law of Nuisances 


A nuisance is commonly defined 
as anything which annoys or dis- 
turbs one in the free use, possession 
or enjoyment of his property or 
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which renders its ordinary use or 
occupation physically uncomfort- 
able.® 

The nuisance concept may have 
special significance for the non- 
conforming owner. First, because 
changes in the character of the 
neighborhood may convert an 
otherwise lawful activity into a 
nuisance in fact (nonconforming 
status frequently is symptomatic of 
such changes ). Second, because the 
frustrations of nonconforming uses 
commonly suggest the law of nui- 
sance as the last desperate means 
of dealing with the problem. More- 
over, the kindred character of non- 
conforming uses and nuisances is 
sometimes confused by the codifi- 
cation of nuisance provisions and 
use regulations.?° 

Broadly stated, a municipality 
may exercise its police power to 
abate any activity which is a nui- 
sance wholly independent of the 
zoning authorization. However, the 


municipality may not declare things 
to be nuisances which are not so in 
fact merely to assert its police 
power.!! 

In addition, municipalities may 
regulate noisome and offensive 
business, trade or employment 
when so authorized under their 
charter. This authority eliminates 
the need to prove the existence of 
a public nuisance in each instance 
and reduces the likelihood that nui- 
sance-prone activities will become 
nuisances. 


Limitations on Nonconforming 
Uses 

In order to inhibit the perpetu- 
ation of nonconforming uses, re- 
straints are commonly imposed 
which in greater or lesser degree 
limit changes, restoration and re- 
sumption of discontinued noncon- 
forming uses. The regulations are 
designed to eliminate nonconform- 
ing structures and uses by attrition, 
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abandonment and acts of God as 
speedily as is consistent with proper 
safeguards for the rights of those 
persons affected.1* 

The following ordinance is a 
broad expression of community 


policy: 
The lawful use existant (sic) at the 


time of the passage of this ordinance 
or an amendment thereto, although such 
use does not conform to the provisions 
hereof, may be continued; but if such 
nonconforming use is discontinued, any 
further use of said land shall be in con- 
formity with the provisions of _ this 
ordinance. 

The lawful use of the building existing 
at the time of the passage of this ordi- 
nance or of an amendment thereto may 
be continued, although such use does 
not conform with the provisions hereof, 
and such use may be extended through- 
out the building provided no structural 
alterations, except those required by 
law or ordinance, or ordered by an 
authorized officer to assure the safety of 
the building, are made therein. If no 
structural alterations are made, a non- 
conforming use of the building may be 
changed to another nonconforming use 
of a higher restricted classification.’ 


While the foregoing ordinance is 
instructive in its broad philosophy, 
it may not provide satisfactory 
guidance for administrative pur- 
poses. The following ordinance 
seeks to provide more objective 
standards: 


The lawful use existant (sic) at the time 
this ordinance takes effect may be con- 
tinued even though it does not conform 
with the provisions hereof. Any build- 
ing existing at the time this ordinance 
takes effect may be altered or recon- 
structed providing such alteration does 
not cost to exceed its assessed valuation 
and providing also that it is not en- 
larged beyond ten percent of the size 
of such building on the effective date 
of this ordinance unless changed to 
conforming use. Alse providing all other 
regulations governing the new uses are 
complied with.** 

It may be appropriate to observe 
that if the nonconforming use is 
changed or extended contrary to 
regulation, the penalty may be an 
abatement of the change or exten- 
sion but not a forfeiture of the en- 
tire nonconforming use. 

Thus, where a nonconforming 
night club was enlarged in violation 


of city ordinance, the court refused 
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to compel the cancellation of liquor 
license. Held, different public pur- 
poses were served in regulating 
nonconforming structures as dis- 
tinguished from nonconforming 
uses.!® 


Changes and Alterations 

There has been a perceptible in- 
crease in the resistance of the 
courts to changes which tend to 
enlarge or prolong nonconforming 
uses. 

In 1937, the Supreme Court af- 
firmed the licensing of a noncon- 
forming restaurant which was torn 
down and then incorporated into a 
hotel. The contention that the non- 
conforming use did not survive 
structural change was summarily 
dismissed for want of an allegation 
that the property had been al- 
tered.17 

Recent decisions have dealt more 
sensibly with the problem. 

A change in the operation of a 
boat yard from wooden vessels to 
steel vessels was held reasonably 
within the provision allowing non- 


conforming users to continue their 
business.18 

However, construction and op- 
eration of an amusement park was 
held an unwarranted extension of a 
nonconforming aquarium attrac- 
tion.!® 

The owner of a nonconforming 
house trailer sought to replace it 
with a new one.”° The zoning di- 
rector approved the change on au- 
thority of the following ordinance: 


A nonconforming use now existing may 
be changed to another nonconforming 
use of equal or improved character when 
approved by the zoning commission or 
the zoning director without public hear- 
ing. 


The lower court refused to enjoin 


the substitution of the trailers. The 


district court of appeal reversed: 
The removal of the old trailer and the 
placing of a new trailer on the land 
constituted an alteration, extension and 
enlargement of a nonconforming struc- 
ture. 


Discontinuations 

The concern that regulation of 
nonconforming uses infringes upon 
private property rights must be 
least where those rights have been 
abandoned or voluntarily given up. 
Whether for this reason or because 
nonconforming uses have not yet 
matured to this stage in Florida, 
discontinuation of nonconforming 
uses has not produced any volume 
of important decisions. 

In 1937, a nonconforming restau- 
rant ceased operation during a pe- 
riod in which a hotel was construc- 
ted on the site. When construction 
was completed, the owner applied 
for a new restaurant license which 
the city refused to issue. The owner 
sued to compel issuance of the li- 
cense and the lower court granted 
mandamus. In affirming the judg- 
ment, the Supreme Court held: 


We do not construe the word “discon- 
tinue” to mean a temporary cessation 
for the purpose of making repairs or 
extensions . . . 

In the preceding case, the Su- 
preme Court considered a volun- 
tary cessation of a nonconforming 
use. The same court not long after- 
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ward had occasion to consider an 
involuntary cessation. 

In Crandon,?* a nonconforming 
private airport ceased to operate in 
1942 at the direction of the Civil 
Aeronautics Administration as a 
wartime measure. After the war, 
the county refused to relicense the 
premises for airfield purposes un- 
der a resolution which provided: 


No building or premises wherein or 
whereon a nonconforming usage is dis- 
continued for a period of at least six 
months . . . shall again be devoted to 
any use prohibited by this resolution in 
said zone. 


The owners sought and obtained 
judgment in mandamus. In affirm- 
ing the judgment, the court ob- 
served: 


The cessation in use was by no act of 
anyone in privity with the landowner. 
The discontinuance was by a direct act 
of the sovereign power of the United 
States. Because of these factors, we are 
not required to determine whether “dis- 
continuance” as used in the resolution 
contemplates an intent to abandon the 
use of the property. 


The resolution in Crandon came 
into question again in Thompson.** 
A nonconforming bar was closed 
when its liquor license was revoked 
by the alcoholic beverage depart- 
ment for gambling violations. After 
a lapse of more than six months, the 
owner sought to relicense the prem- 
ises and was refused. The lower 
court granted mandamus and the 
county appealed. The Supreme 
Court reversed for failure of the 
plaintiff to demonstrate a clear 
right to mandamus. 


Termination of Nonconforming 
Uses 

In addition to the limitations con- 
sidered in Part II, some communi- 
ties have imposed more drastic 
measures in an effort to bring an 
end to their nonconforming uses. 
These measures require the cessa- 
tion of the nonconforming use. 
Some ordinances have established 
a relatively long termination period 
in order to permit amortization or 
recoupment of investment; others 
called for the immediate cessation 
of the nonconforming use. 


Amortization 


There seems to be willingness to 
accept the principle of amortization 
as constitutional if the owner is 
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given sufficient period over which 
to spread his loss.** There are two 
reported decisions in Florida which 
deal specifically with the amortiza- 
tion concept. 

In 1939, the City of Tallahassee*® 
adopted a zoning ordinance pro- 
hibiting additional service stations 
within a specified district and re- 
quiring that all existing service sta- 
tions be discontinued within the 
district by January 1, 1949. The 
plaintiff, an owner of a service sta- 
tion, brought action in federal 
court to enjoin enforcement of the 
ordinance. The U. S. District Court 
rendered judgment for the city. On 
appeal to the Fifth Circuit Court 
of Appeals, the court held: 


The power of a municipality to require 
by ordinance the discontinuance of an 
existing property use also appears to be 
well established law in Florida. Knowles 
v. Central Allapattae Properties, 145 Fla. 
123, 198 So. 819; State ex rel. Skillman 
v. City of Miami, 101 Fla. 585, 134 So. 
541; State ex rel. Dallas Inv. Co. v. 
Peace, 139 Fla. 394, 190 So. 607. Here, 
plaintiff's service station is near the 
State Capitol and the State Supreme 
Court Building as well as several other 
state office buildings and a public school. 
It therefore becomes manifest that its 
discontinuance under the ordinance can- 
not be viewed as arbitrary and unreason- 
able, or as having no relation to the 
safety and general welfare of the com- 


munity affected. .. . 


While the result which the court 
reached may be satisfactory, its 
choice of language is not. Of the 
three cases cited in the quoted por- 
tion of the decision: 


a. Dallas Investment Co. approved 
distance requirements between ser- 
vice stations. (Hence, service sta- 
tions are businesses which are sub- 
ject to regulation. ) 


. Skillman approved exclusion of 
funeral homes from specified streets 
in the city. See notes 12 and 28. 
(Hence, service stations as_busi- 
nesses subject to regulation may be 
excluded from specified districts. ) 


. Knowles approved restraining a 
common law nuisance. See note 30. 


It is evident that the decision is 
applicable only to noxious and of- 
fensive businesses which are other- 
wise subject to regulation.?® 

In 1965, the City of Miami?’ 
adopted an amendment to its com- 
prehensive zoning ordinance re- 
quiring removal of nonconforming 
billboards not later than five years 
after such billboards became non- 
conforming. An advertiser chal- 


lenged the validity of the amend- 
ment and the lower court held the 
city was entitled to compel removal. 
In affirming, the appellate court 
accepts without question the valid- 
ity of the amortization principle. 


Immediate Cessation 


There are a number of Florida 
decisions which appear to sanction 
ordinances that call for the imme- 
diate termination of certain non- 
conforming uses. 

In Skillman, the City of Miami** 
adopted an ordinance prohibiting 
the conduct of funeral homes, em- 
balming establishments and mortu- 
aries on certain principal thorough- 
fares. Skillman was convicted of 
violating the ordinance and he 
challenged the constitutionality of 
the ordinance and the legislative 
grant under which the ordinance 
was adopted. In affirming the law- 
fulness of ordinance and its legis- 
lative authorization, the Supreme 
Court adopted the rationale of 
Hadacheck wv. Sebastian*® which it 
quoted at length: 


It is to be remembered that we are 
dealing with one of the most essential 
powers of government—one that is least 
limitable [i.e. the police power]. It may, 
indeed, seem harsh in its exercise, 
usually is on some individual, but the 
imperative necessity for its existence 
precludes any limitation upon it when 
not exerted arbitrarily. A vested interest 
cannot be asserted against it because of 
conditions once obtaining. To so hold 
would preclude development and fix a 
city forever in its primitive conditions. 
There must be progress, and if in its 
march private interests are in the way, 
they must yield to the good of the com- 
munity. The logical result of petitioner’s 
contention would seem to be that a city 
could not be formed or enlarged against 
the resistance of an occupant of the 
ground, and that if it grows at all it can 
only grow as the environment of the 
occupations that are usually banished to 
the purlieus. 


Under a City of Miami ordi- 
nance, it was unlawful to operate a 
veterinary hospital or public ken- 
nel within 1,000 feet of any build- 
ing used for human occupancy. 
Knowles operated both a hospital 
and kennel for many years beyond 
city limits. After his property was 
annexed, an adjoining land owner 
sought to restrain his operations.*° 

The plaintiff alleged the defen- 
dant’s activities constituted a nui- 
sance. The defendant asserted his 
right to continue in business within 
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Situation calls for revaluation of entire planning—zoning process 


the provisions of the nonconform- 
ing use ordinance. 

The lower court denied the re- 
straining order with respect to the 
hospital but enjoined the mainte- 
nance of the kennel as a nuisance. 
In affirming the decision, the Su- 
preme Court cited Skillman with 
approval. 

In Perkins v. Coral Gables*' the 
controlling ordinance provided: 


A nonconforming use shall not be con- 
tinued, if by reason of odors, noxious 
fumes, smoke, noise or otherwise it 
shall become a nuisance to residents in 
adjoining R [residential] or A [apart- 
ment] use districts. 

The court found sufficient evidence 
in the record to support the con- 
clusion that the defendant’s busi- 
ness constituted a nuisance and 
affirmed the lower court’s restrain- 
ing order notwithstanding that the 
defendant's business was a noncon- 
forming use. 

As noted above, Skillman ap- 
proves the regulation of businesses 
which are nuisances when such 
power is expressly granted by the 
legislature. Skillman was regulated 
out of his location under that au- 
thority. Knowles and Perkins were 
nuisances in fact and subject to 
abatement in all events. None of 
these cases can be regarded as au- 
thority for terminating a noncon- 
forming use within the context of 
the zoning laws. 


The Future 


The attainment of quality en- 
vironment will depend upon for- 


mulation of plans to deal success- 
fully both with future development 
of the community and with the lin- 
gering problems of the past. It 
seems clear that the problem of 
nonconforming uses cannot be 
solved satisfactorily within the 
framework of present law. 


It is not enough to suggest broad 
new authorizations for the curtail- 
ment of nonconforming uses. The 
amortization concept is attractive 
yet it embraces a power more po- 
tent than zoning itself. It involves 
the power to destroy without com- 
pensatiOn and is not to be en- 
trusted to the very local govern- 
ments which have so painfully and 
thoroughly demonstrated their in- 
ability to meet the important chal- 
lenges of zoning in the first in- 
stance. Any additional grants of 
power to terminate non nuisance 
businesses is unthinkable. 

The situation calls for a reevalu- 
ation of the entire planning-zoning 
process. Regional, rather than local, 
schemes have been proposed for 
vital services such as water and 
sewer facilities, mass transporta- 
tion, pollution control and the like. 
The planning and zoning functions, 
too, should be considered in this 
context where professional staffs, 
immune to the pressures of petty 
politics, might undertake the mas- 
sive task of bringing order out of 
chaos. 

Perhaps then it would be appro- 
priate to revisit the amortization 
idea. In competent hands, it could 
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be an efficient tool. One can readily 
visualize the adoption of uniform 
schedules calling for the end of in- 
compatible uses on an area-wide 
basis where proper consideration 
can be given to the consequent 
economic effect and for judicial re- 
view in the nature of eminent do- 
main proceedings in which the 
verdict is read in terms of years 
(rather than dollars ) allotted to the 
complaining property owner. [] 


FOOTNOTES 


1For more general treatment of the 
subject matter, see Encyclopedias: 58 
Am. Jur., Zoning §§146 et seq. 101 
C.J.S., Zoning §§180 et seq.; Treatises 1 
Anderson, American Law of Zoning, 303 
et seq. (1968); 2 Metzenbaum, Law of 
Zoning 1201 et seq. (2d Ed. 1955); 
2 Rathkopf, Law of Zoning and Plan- 
ning, Chapters 58-62 (3rd Ed. 1956); 
Yokley, Zoning and Law Practice 252 
et seq. (1948). 

*The definition, adapted from 1 An- 
derson, American Law of Zoning §6.01 
(1968), is serviceable but not without its 
problems. Consider the definitional as- 
pects of Daoud v. Miami Beach, 150 
Fla. 395, 7 So.2d 585 (1942). Daoud 
leased a place of business, stocked it 
with merchandise and prepared to open 
an auction gallery. Before he could 
conduct his first sale, the city amended 
its zoning ordinance to add auction 
galleries to the uses prohibited in the 
district. On habeas corpus to the Supreme 
Court, the municipal court conviction 
for zoning violation was reversed. Held, 
Daoud was entitled to the benefits of 
the nonconforming use provisions of the 
ordinance since he occupied and had 
begun to use the premises as a place in 
which to conduct auction sales prior to 
the effective date of the amendment. 
Thus, the definition must be qualified to 
include substantial preparation for use 
as within the exceptional treatment 
accorded nonconforming uses. 

‘In broad aspect, the power of the 
community to enforce its zoning regula- 
tions was confirmed by the Supreme 
Court in Euclid v. Ambler Realty Co., 
272 U. S. 365, 47 S.Ct. 114, 71 L.Ed. 
303, 54 A.L.R. 1016 (1926). The power 
to enforce building and zoning regula- 
tions is confirmed by statute. See 
§§176.23 and 133.14, Fla. Stat. 

‘The Supreme Court expressed the 
matter in Miami Beach v. Texas Co., 
141 Fla. 616, 194 So. 368, 128 A.L.R. 
350 (1940) in these terms: 

While constitutional guaranties cannot 
be transgressed, it is well settled law 
that the possession and enjoyment of all 
rights are subject to the police power 
and persons and property are subject to 
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restraints and burdens necessary to se- 
cure the comfort, health, welfare, safety 
and prosperity of the people. 

*The first general law governing mu- 

nicipal zoning was adopted in 1939. It 
appears in amended form as Chapter 
176 Fla. Stat. 
The first general law governing county 
zoning was adopted in 1967. It appears 
in amended form as Chapter 133, Fla. 
Stat. 

*See Standard Oil Co. v. Tallahassee, 
183 F.2d 410 (5CA 1950) at 412. See 
also Bartley, Legal Problems in Florida 
Municipal Zoning, 6 U. of Fla. L.Rev. 
355, 367 (1953). 

"State ex rel. Dallas Inv. Co. v. Peace, 
139 Fla. 394, 190 So. 607 (1939). 

*In Conrad v. Jackson, 107 So. 2d 
869 (Fla. 1958), the property owner 
proposed to replace a porch and carport 
with a building which extended to his 
rear lot line. The porch and carport 
were in existence at the time the city 
adopted its building ordinance requiring 
a minimum rear yard depth of 30 feet. 
Presumably the porch and carport were 
nonconforming structures for the court, 
while enjoining construction along the 
lot line, authorized the owner to rebuild 
“a structure which would not occupy 
more of the rear yard of his property 
than did the original porch and carport.” 
The decision, affirmed by Supreme Court, 
appears to have been reached without 
benefit of any ordinance governing non- 
conforming structures and stands as tacit 
authority for the proposition that non- 
conforming structures (and uses?) in 
the absence of contrary regulation, may 
be continued indefinitely. 

*Mercer v. Keynton, 121 Fla. 87, 163 
So. 411 (1935). 

1°See Perkins v. Coral Gables, 57 So. 
2d 663 (Fla. 1952). See also note 31. 
The confusion is not lessened by the 
tendency to borrow concepts from the 
law of nuisances. For example, the 
proper party to challenge zoning actions 
must be tested against the standard of 
private versus public injury as in nuis- 
ance actions. Boucher v. Novotny, 102 
So. 2d 132 (Fla. 1958). 

Foss, Interested Third Parties in Zoning, 
12 U. of Fla. L. Rev. 16 (1959). 

Miami Beach v. Texas Co., 141 Fla. 
616, 194 So. 368, 128 A.L.R. 350 
(1940). 

19State ex rel. Skillman v. Miami, 101 
Fla. 585, 134 So. 541 (1931). 

18Bixler v. Pierson, 188 So. 2d 681 
(4 D.C.A. Fla. 1966). 

“From Miami Beach v. State ex rel. 
Parkway Co., Inc., 128 Fla. 118, 174 So. 
443 (1937). The ordinance was adopted 
by the City of Miami Beach in 1930. 

1*From State ex rel. S. A. Lynch 
Corp. v. Danner, 159 Fla. 874, 33 So. 
2d 45 (1947). The ordinance was 
adopted by the City of Miami in 1936. 

**Ibid. 
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**Miami Beach v. State ex rel. Park- 
way Co. Inc., 128 Fla. 118, 174 So. 443 
(1987). The case is also considered at 
note 21. 

*SMilling v. Berg 104 So. 2d 658 (2 
D.C.A. Fla. 1958) at 663. 

Marine Attractions, Inv. St. 
Petersburg Beach, 224 So. 2d 337 (2 
D.C.A. Fla. 1969). 

Bixler v. Pierson, 188 So. 2d 681 
(4 D.C.A. Fla. 1966). 

**Miami Beach v. State ex rel. Park- 
way Co., Inc., 128 Fla. 118, 174 So. 443 
(1937). The governing ordinance is set 
out at note 14. See Anno: 18 ALR 2d 
725. 

**Crandon v. State ex rel. Uricho, 158 
Fla. 133, 28 So. 2d 159 (1946). 

**Peters v. Thompson, 68 So. 2d 581 
(Fla. 1953). 

**Note. 67 Harv. L. Rev. 1283 (1954); 
Annotation: 42 A.L.R. 2d 1146 (1955); 
Carr and Davis, Termination of Non- 
Conforming Uses By Amortization, 12 
U. of Fla. L. Rev. 322 (1959). 

**Standard Oil Co. v. Tallahassee, 183 
F. 2d 410 (5 C.A. 1950); Cert. den. 
340 U. S. 892, 71 S. Ct. 208, 95 L.Ed. 
647. 

**It has been suggested that the 
Standard Oil Co. case is grounded on 
the nuisance theory. Wright, Zoning 
Under Florida Law, 7 Miami L. Quar- 
terly $24 (1953) at note 84, page 343. 

*"Webster Outdoor Advertising Co. v. 
Miami, 256 So. 2d 556 (3 D.C.A. Fla. 
1972). 

**State ex rel. Skillman v. Miami, 101 
Fla. 585, 134 So. 541 (1931). 

29239 U. S. 394, 36 S. Ct. 143, 60 L. 
Ed. 348 (1915). The landmark decision 
involved the operation of a nonconform- 
ing brickyard and kiln in a residential 
district. 

*°Knowles v. Central Allapattae Prop- 
erties, Inc., 145 Fla. 1238, 198 So. 819 
(1940). 

"57 So. 2d 663 (Fla. 1952). The 

property in question was a lot used. for 
storing merchandise. The lower court 
found the lot a violation of residential 
zoning. 
The Supreme Court, based on the record 
before it, concluded that the lot had 
been devoted to business purposes prior 
to the zoning ordinance and was there- 
fore entitled to treatment as a noncon- 
forming use. 
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oh yes, Florida 
ight’s largest generating 

plant is alsolocatedhere. 
Turkey Point is, in fact, a rather 
amazing example of peaceful coexis- 
tence—an easy meshing of the needs 
of Mother Nature, big industry and 
human beings. We discovered that 
snook, tarpon, blue crabs and a lot 
of other fish native to Biscayne Bay 
were thriving in our closed-circuit, 
salt-water cooling canals —actually 
- growing bigger and faster in these 

yarmed waters than in nature. 

When the University of Miami 


experiment in 


Sweet 


Point. It’s home to several Marine Sciences Institute recently - ‘water commercial fish breeding. 


species of fish. More received a grant to research the com- 


mercial production of shrimp, FPL 
volunteered to build 
laboratory facilities and breeding 
tanks. Today, this unique “shrimp 
farm in a power plant” is capable of 
producing millions of baby shrimp. 

If you find it a bit difficult to picture 
a 
talk to some of South Florida's Girl 


seven ponds, 


Our Ft. Myers plant is becoming a 
rosewood forest, thanks to Ft. Myers — 
Boy Scout Troop 112. The Scouts | 
planted 2,000 of these beautiful trees 
on five. FPL acres. And in coopera-- 
tion with the Florida Division of 
Forestry, pine trees were planted on 
another ten acres. Forest creature 


r plant as a vacation ‘spot, fre invited to move in, anytime. 


Long before ecology and conversa- 


Scouts. Turkey Point, with its mean- tion became popular national issues 


dering canoe streams and wilderness 


trails, is where many of them have . 


their first experience at camping out. 


Florida Power and Light was search 
ing for ways to make our properties 


benefit both man and nature. Today 


In fact, almost all of FPL’s generat- that search continues. Because gen- | 


ing plants are something more than 


erating electricity is one important 


kilowatt factories. Halfa million over- way to light up the world. But gen- 


grown Catfish find the cooling ponds 
of our Sanford facility very 
homey indeed —and are the 
star participants in another - 
warmed 


FLORIDA POWER B LIGHT COMPANY 


People...serving people. 


erating knowledge and 

harmony among all 

living things is an- 
other, perhaps more 


powerful way 


DUES INCREASE: 


Here’s Convention Discussion 


Members of the Bar in atten- 
dance at the 24th Annual Conven- 
tion on June 1 at Walt Disney 
World voted to increase annual 
dues from the present $50 to $75, 
effective January 1975. 

Over 1300 lawyers registered for 
the convention, and 597 were 
counted present at the general 
business assembly when the ques- 
tion of the dues increase was dis- 
cussed and voted. 

The transcript of the proceedings 
is set out below, edited only for 
technical errors. 

PRESIDENT HADLOW: Id 
like to call on Pat Pattillo of 
Ocala. He is the Budget chairman 
for the fiscal year 1974-1975. Pat, 
please come up and make a mo- 
tion, if you will, please. 

MR. PATTILLO: Mr. President, 
I move that the annual dues to be 
paid by members of The Florida 
Bar be set at this annual meeting 
in accordance with Section One, 
Article Eight of the Integration 
Rule of The Florida Bar at the sum 
of $75. 

MR. CARMICHAEL: Second. 

MR. HADLOW: It’s been moved 
and seconded that the dues of this 
association be set for the next fiscal 
year in the amount of $75. Would 
you like to make some remarks by 
way of discussion? 

MR. PATTILLO: Thank you, 
Mr. President. I will speak just 
briefly from two points of view, 
one as chairman of and for the 
Budget Committee of The Florida 
Bar from an experience of extended 
conversation and deliberation of 
the fiscal matters of the Bar. Our 
function began last September 
when our committee was appointed, 
and we have held public and pri- 
vate hearings and meetings, the 
purpose of which was to consider 
the needs and the resources of the 
organization we call The Florida 
Bar. 
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Our committee wholeheartedly 
endorses the increase as desirable; 
indeed, necessary, and as within 
the fair means of the Bar of Florida. 

I speak to you personally, as well, 
in favor of the motion. I came to 
this job and to this task much as 
Mallory Horne was, with respect to 
government, and my view was to- 
ward a dues increase. I had heard 
a lot about the need for it, and I 
approached the job with a very 
strong requirement of compelling 
evidence for its need before I could 
be persuaded to join with those 
who thought it was necessary. I 
have found that evidence, and I 
speak in favor of the motion whole- 
heartedly. 

There are several bases for rec- 
ommending it. In the first place, 
the continuing program of The 
Florida Bar has basically met the 
acceptance of lawyers in Florida, 
and it is a very real and indisputa- 
ble fact that we cannot long carry 
on the program that we have 
adopted to date without a dues in- 
crease. None of you is unfamiliar 
with what’s happened to prices in 
the grocery stores, in homes, in 
power bills. Indeed, everywhere 
you turn, the ever increasing spiral 
of inflation has taken its toll. 

Three years ago we moved for a 
dues increase. At that time it was 
increased to $50. In order to be 
even with that time, we need an 
$8 increase. If the inflation con- 
tinues only at the same rate that 
it has in those three years, by the 
time the effective accomplishment 
of this dues increase is felt in the 
budget of The Florida Bar, more 
than $10 will be required just to 
maintain the status quo. 

But, nobody suggests that The 
Florida Bar has ever stood for leav- 
ing things as they are and not mov- 
ing forward to greater and more 
effective service to the Bar, to the 


bench, to the administration of 
justice, and to the public in Florida. 
And it is on this further ground 
that your Board of Governors 
brings this motion to you. We are 
all conscious of the great need to 
protect the integrity of the profes- 
sion, and in that sense we have 
voted to increase the contribution 
of each lawyer from his dues to the 
Clients’ Security Fund from $5 to 
$10. We're conscious of a great 
need to beef up and to improve 
the grievance and discipline pro- 
gram. Our hope is that with in- 
creased staff support funded by the 
increase which you are asked to 
approve, we will be able to main- 
tain a voluntary grievance and dis- 
cipline program that will be with- 
out equal in America, that will 
speak to the public that lawyers 
care about the integrity of their 
own rank. 


We need the increase for that 
purpose. The Bar has been assigned 
the job of enforcing the rules or 
the laws against the unauthorized 
practice of law. We need to in- 
crease the program in this area. As 
the Bar continues to serve its own 
members of 16,000 and ever increas- 
ing numbers, the cost of doing so 
increases. There are, for instance, 
over 16,000 memberships in com- 
mittees and sections in The Florida 
Bar. The Bar contributes to those 
lawyers and those lawyers who are 
members of those committees con- 
tribute to the public good and to 
the administration of justice in 
Florida. 


In short, if we are to maintain 
the programs which The Florida 
Bar has afforded in the past, and 
if we are to increase and to improve 
those programs, this increase to $75 
is critical. We recommend it to you 
and ask your approval. Thank you, 
Mr. President. 
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DUES INCREASE: Here’s Convention Discussion 


MR. HADLOW: There are mi- 
crophones on the floor, and the floor 
is now open for further discussion. 
If you'll identify yourself, please, 
by name and location. 

MR. DANIELS: Mr. President, 
Bill Daniels from Tallahassee. Do 
I understand the dues increase will 
place us in a position of going from 
an $800,000 budget to a $1,200,000 
budget? 

MR. HADLOW: That is correct. 

MR. DANIELS: Then I move 
an amendment, Mr. President, to 
substitute a motion for the motion 
that is on the floor that The Florida 
Bar increase its dues not by $25, 
but by $8 per year. 

MR. HADLOW: Is there a sec- 
ond to the amendment? 

UNIDENTIFIED SPEAKER: 
Second. 

MR. HADLOW: The amended 
motion has been moved and sec- 
onded. Is there a discussion on 
that? 

MR. CARMICHAEL: I would 
like to speak against the substitute. 

MR. HADLOW: Mr. Carmi- 
chael? 

MR. CARMICHAEL: Mr. Chair- 
man, I have always been a fiscal 
conservative. I also realize you can- 
not run the affairs of The Florida 
Bar on the present dues, even after 
we give a cost of living increase. 
There is no fat at all in the proposal 
of the Board of Governors to set 
the dues at $75 a year. In fact, if you 
will examine very carefully the fis- 
cal policies of The Florida Bar and 
see that we built a building worth 
$2,000,000 today and $1,000,000 
before we got through with it at 
a cost of $600,000, you will know 
something about the way the affairs 
of the Bar are administered. 


We have come a long way. I am 
not going to say anything about the 
one fat in the $75. There is one 
little item there. We could reduce 
it a little, teeny bit, but if we did, 
we would have to kill the Clients’ 
Security Fund, which I never was 
in favor of even before we ever had 
it. But, we've got it, and we've got 
Dade County. We've got to have it, 
and this is really—I therefore hope 
they'll vote down the substitute and 
revert to the original motion. 

MR. HADLOW: Yes, sir? 

MR. BIVENS: My name is Wil- 
liam J. Bivens, Winter Park, Flor- 
ida. (50-year member) I desire to 
speak in opposition to the amend- 
ment for the reason that I desire to 
see the dues increased. And the 
overriding reasons to me are the 
Clients’ Security Fund and the aid 
to further the disciplinary program 
of the Bar. In my younger days in 
law practice, the trust companics 
were encroaching on our business 
because of public confidence, and if 
there’s anything needed for the sta- 
bility and the public esteem and 
public trust in lawyers, it’s a Cli- 
ents’ Security Fund. And, secondly, 
we've always been very proud of 
this great profession, and the only 
way that pride will continue is by 
weeding out the unfit through the 
disciplinary program. Those two 
measures and those two needs are 
simply overriding. 

MR. HADLOW: Thank you, Mr. 
Bivens. Yes sir? 

MR. LOFFREDO: Mr. Presi- 
dent, my name is Mark Loffredo 
from Dade County. I know you're 
older than I am, but I am old 
enough, and I don’t think that was 
necessary. We have many fine law- 
yers in Dade County. They're all 
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fighting, and I think they work as 
hard or harder than most lawyers, 
because we have 72 courts we have 
to scramble around in. Now, we 
have approximately 300 people here 
to vote on these issues. With all 
due respect to everyone, I think 
maybe—I think everybody would 
be for that guarantee against law- 
yers’ neglect. That’s not my issue. 
But, I think we ought to let the 
lawyers in Florida decide. I think 
what we ought to do, here, is pre- 
sent alternate proposals and ballot 
the Bar, because this is not a volun- 
tary association. I therefore move 
to— 

MR. HADLOW: The motion is 
out of order. 

MR. LOFFREDO: Sir? 

MR. HADLOW: Another motion 
would be out of order. 

MR. LOFFREDO: We can't 
have an amendment to the amend- 
ment? 

MR. HADLOW: We'll vote on 
the amendment, then. 

MR. LOFFREDO: May I make 
a substitute motion? 

UNIDENTIFIED SPEAKER: 
Ask him to withdraw his amend- 
ment. 

MR. LOFFREDO: I think what 
the Bar would like, since this is a 
tax, it’s not really a voluntary or- 
ganization. I think the 12,000 [sic] 
members should vote on it and vote 
on the proposals. I think they'll go 
with the administration when prop- 
erly laid out, but I don’t think they 
should have to feel that two or 
three hundred people who can af- 
ford to come to Orlando should de- 
cide for them what they should do. 
I would like to see the total support 
of the Bar behind this, and that’s 
why I got up to speak. Thank you. 

MR. HADLOW: Thank you, Mr. 
Loffredo. 

UNIDENTIFIED 
Mr. President? 

MR. HADLOW: Just a moment, 
please. Let me make a remark to 
Mr. Loffredo. Certainly any re- 
marks made about the Dade County 
Bar were made in good humor. All 
of us in the Bar and on the Board 
of Governors have great respect for 
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the Dade County Bar, and they 
have contributed mightily and are 
extremely well represented on the 
Board. In respect to your motion, 
were conducting this vote to set 
the dues in accordance with the 
present Integration Rule. To adopt 
a suggestion made by Mr. Loffredo 
would take an amendment to it, 
and we would have to proceed to 
the Supreme Court. If that effort 
were to be made, it ought to be 
made properly through the Board 
of Governors. It should be pre- 
sented to them, urged upon them, 
and then to the Supreme Court, 
and then the amendment for the 
Integration Rule would be adopted. 

In past years, the Board has felt 
that it could not properly govern 
its organization if it had to pro- 
ceed to a vote of a membership on 
every major issue. Dues are impor- 
tant, certainly, but they’re not more 
important than dozens of other 
matters that have come before the 
Board, and neither this body nor 
any other major organization that 
I know of conducts itself on a basis 
of going to a poll of every mem- 
ber without the opportunity to 
make proper input on every issue. 
It would simply back down and 
would not work. 


However, any suggestions on 
amendments to the Integration 
Rule will be considered by the 
Board of Governors if they are pre- 
sented at any time. 

MR. GARY: Mr. President, I’m 
Steve Gary. I'm from Dade County. 
This year I’m vice-chairman of the 
Clients’ Security Fund, and we 
take kidding from everybody. “If 
it wasn’t for Dade County, we 
wouldn’t need it.” So, I didn’t take 
the remarks with any offense. I 
think we're dealing with a situation 
that to haggle from $8 to $25, to 
$16, number one, are we going to 
go first class. Number two, there’s 
been a lot of time and effort put 
in by the Budget Committee in 
allocating an amount that in the 
middle of the year we wouldn't 
have to send around to everybody 
and say, “Hey, we need another $5 
apiece, guys, because we can’t make 
it.” I think we're really wasting a 
lot of time and effort of the peo- 
ple that volunteered and were ap- 
pointed to the committee to figure 
the budget, to do the research, to 
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allocate enough money, to properly 
allocate the facilities. I know they 
went to the Supreme Court of Flor- 
ida asking for a $100 cap, not to 
raise the dues to $100, but to have 
the authority later on so we could 
do it internally and present all the 
evidence in the Supreme Court. 
Accept the checks and balances by 
putting a $75 cap on it now. There’s 
certainly enough protection in this 
era of integrity that we’ve got to 
have. If we don’t have confidence 
in our elected officers and ap- 
pointed committees, and for the 
people that do the work on a volun- 
tary basis who have come up with 
a $75 figure. If they could have 
done it for $70, I have enough faith 
they wouldn’t be standing there 
asking us for 75. I think we're going 
to haggle over a few dollars, here. 
Just because the cost of living says 
$8, let’s only go up $8. If it goes 
up $10 in the year, we're $2 behind 
the eight-ball. There’s so many 
things that have to get done, let’s 
get them done, and let’s get to 
some fun out in the park. 

MR. HADLOW: Thank you, 


Steve, for those unsolicited remarks. 

Yes, sir? 

MR. STROMIRE: Mr. President, 
Leon Stromire from Cocoa. I feel 
this is a very important issue, Mr. 
President, and there’s little to be 
added to that last speech. But, I 
would like to bring to the attention 
of the members a few points, per- 
haps, that nobody else might bring 
up. Gentlemen, the first point is in 
studying the budget of The Florida 
Bar, there’s no way that you can 
really understand this budget un- 
less you've studied it item by item, 
unless you have sat in with the 
Budget Committee and examined 
what programs have been financed, 
what monies have been spent, 
where our money is going, and how 
we're spending it. And I can guar- 
antee you it takes hours and hours 
of effort to do this, because I’ve 
been through that process as a 
member of the Budget Committee. 
I'm a small town, country lawyer, 
and I’m probably as conservative 
fiscally as any body in this room. 
My wife can attest to that. She’s 
sitting here. And I don't believe in 
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DUES INCREASE 


spending any money unless you 
have to spend it. 

But, it’s been my good fortune 
to be associated with the affairs of 
the Bar for the last four years. Dur- 
ing that time, I’ve come to believe 
that we have one of the best bar 
organizations in the United States, 
one of the most effectively admin- 
istered, as you know. All of the 
work of this Bar is done on a volun- 
tary basis of people who participate 
and contribute their own time and 
own money. None of your dues 
money goes for that. Your fellow 
lawyers contribute all of this, and 
that’s the way it should be. And I 
think that’s what’s made it a great 
Bar. 

But, there are certain things we 
have to spend money for. We have 
done our best with the money avail- 
able, but we need more effort in 
the ethics area. We need more fi- 
nancing there. We need more 
money in the unauthorized practice 
of law area. As you know, our rela- 
tions with the Legislature are not 
the best. We neen a much im- 
proved lobbyist program. We don’t 
have the money to hire a lobbyist. 
This dues increase we're talking 
about will allow us to do a lot of 
things that should have been done 
over a period of time. 

I think one thing we should re- 
member is that the legal profession 
is probably the only profession in 
the United States today where you 
can win your point or win a case 
on the basis of something that hap- 
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pened in the 12th century. Now, 
are we handling our dues about the 
same way? 

When the bar association, when 
it first became an integrated bar, 
the dues, the dues structure was 
much too low for a professional 
organization. From the time it 
started, we have nickeled and 
dimed our way up; $5 at a time, 
$6 at a time. If you look around 
at union dues and other profes- 
sional organizations, you'll find 
practically all of them paying 
more, far more than we have ever 
paid. Most of us pay a municipal 
occupational license tax in excess 
of our Bar dues annually to some 
city that does absolutely nothing 
for us, yet the Bar is the only one 
that really works for us or really 
does anything for us. 

Gentlemen, I frankly feel we 
cannot afford not to increase the 
dues to this level, and personally 
I believe it should be at the $100 
level. Thank you very much. 

MR. HADLOW: I would like 
to call the previous question, if I 
may, to the amendment. 

UNIDENTIFIED SPEAKER: 
Mr. President, may I make a couple 
of remarks, if I may? 


MR. HADLOW: All right. We'd 
like to move right along. 

UNIDENTIFIED SPEAKER: 
I'd like to ask, first, if this money 
has to be allocated, strictly just for 
the two items that were mentioned. 

MR. HADLOW: No. The money 
has been allocated in accordance 
with the budget, and there are 
hundreds of allocations within that 
budget. 

MR. FOLMAR: Well, as the 
gentleman just mentioned about 
being a country lawyer, I happen 
to be probably the countriest one 
in the State of Florida. And we 
have an area down there where all 
you get mostly is just fish, but I 
think a good bunch is being done 
here, and I think the plans, from 
talking to some of the officers, with 
the future officers, that we're going 
to try to do more in the area of 
getting a better public status for 
the lawyers, themselves, around 


the state, as well as trying to find 
things wrong about ourselves. And 
for this purpose, I would say it 
would be well in hand to have the 
$75 and 100 percent of the fee for 
that. 


MR. HADLOW: Thank you, sir. 


UNIDENTIFIED SPEAKER: 
Mr. President? 


MR. HADLOW: Would you 
identify yourself, please, sir? 


MR. BADER: Yes, sir. I’m Bob 
Bader from Miami, not a country 
lawyer, but I’ve been a member of 
The Florida Bar—this is my 25th 
year. I would like to speak in favor 
of the amendment and opposition 
to the proposal of the Bar for an- 
other reason. I do not believe the 
Board of Governors represents me 
in one of the most vital issues to 
me as a practicing lawyer, which I 
think all of you share the same 
concern. The Board of Governors 
has recommended that the election 
of judges be removed from the peo- 
ple of this country, this state. They 
want to adopt a form of Missouri 
Plan. You have listened to the five 
distinguished members of our Bar 
talk about integrity and the need 
to come back to the people for the 
source of authority. If this Board 
of Governors, without asking me or 
any of you for your enlightened 
point of view, by a written docu- 
ment, with all the arguments ex- 
plained, has taken upon itself to 
adopt a resolution and speak around 
the country. If $1 of my dues 
money is spent in that activity, 
then I am morally and intellectually 
opposed to it. And for that reason, 
I urge you, as we in this bar asso- 
ciation, I have no quarrel with the 
integrity or the hard labor of those 
who find the opportunity to serve 
in The Florida Bar. 

The support of my family and 
the requirements for me to practice 
law don’t give me that luxury, al- 
though I’ve labored 25 years. This 
Bar is not responsive to the needs 
of the lawyers of this state. 

Fifteen years ago when the Mi- 
ami Herald condemned the judge 
for turning loose an innocent man 
because the constitution forbade 
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the evidence to be admitted in 
court, the Miami Herald editori- 
alized that the judge was deficient 
in his duty. When I spoke out in op- 
position and asked the bar presi- 
dent to come to Miami and answer 
the Miami Herald, we were told, 
and I was recommended to the 
Public Relations Committee, which 
at that time did little more than 
run a Sunday supplement of “know 
the law,” and I was assigned to 
those duties. 

I think it’s time that the mem- 
bers of this Bar stood up for the 
people, the lawyers, and their fam- 
ilies. With all due respect to their 
integrity and their ability, I urge 
you for those reasons to keep the 
amount of money to a bare mini- 
mum. Thank you. 

MR. HADLOW: Thank you, sir. 
I’m going to call the question, if I 
might, on the amendment to the 
motion. If you vote aye, in favor 
of this motion, you will have 
adopted the amendment, which 
will reduce the dues to $58 a year. 
All those in favor of the amended 
motion indicate by saying aye. 

(Audience response of ayes. ) 

MR. HADLOW: Opposed? 

(Audience response of no.) 

MR. HADLOW: The amend- 
ment failed. We will revert to the 
original motion of the Budget Com- 
mittee to set the dues at $75 per 
year. 

MR. DOWNEY: Mr. Chairman, 
I’m James Downey from Boulder, 
Colorado. I'd like to say that I’m 
a member of The Florida Bar, and 
The Florida Bar has a very good 
reputation in the State of Colorado, 
and I’m proud to be from it. Before 
the dues are raised, I don’t want to 
make any proposals or motions, but 
I do want to call to the attention of 
the membership the problems as 
an out-of-state member. 

For your information, it is pro- 
jected that in January of 1975 there 
will be approximately 3,000 mem- 
bers out-of-state and 14,000 mem- 
bers in-state. That means there are 
approximately one in six members 
of the members of your organiza- 
tion who do not reside in the State 
of Florida. And there should be, 
I believe, eventually, some pro- 
posal that could be studied by the 
membership for the appropriate 
proportion of the dues to be re- 
duced for out-of-state members. 


VOL. 48, NUMBER 7 - JULY, 1974 


And both Mr. President Hadlow 
and his predecessor, Wm. Reece 
Smith, were both concerned about 
the problems of the out-of-state 
lawyer, and I was a member of the 
Integration Rule Committee two 
years ago, and this past year I’ve 
been a member of the Dues Struc- 
ture Committee, and the problem 
has been studied. But, there has 
been no recommendation, and I 
wanted to bring to the member- 
ship’s attention that we do not get 
all the benefits of the bar associa- 
tion that you get in the state. Even 
though I’m an active member of 
the Bar, nevertheless, I don’t get 
any benefits from the Clients’ Se- 
curity Fund. I think out-of-state 
members don’t have an obligation 
to contribute to unauthorized prac- 
tice of law activities in the State 
of Florida, that we do have an 
obligation to contribute to disci- 
plinary proceedings, because we 
can be disciplined, even though we 
are not residents of the State of 
Florida, and we do have some obli- 
gation to the State of Florida. But, 
I feel that we should have a pro- 
portionate share of the financial 
burden, and I believe it could be 
easily proposed at a future time, 
not today, and Id like to read a 
portion of the Florida Supreme 
Court’s opinion when they inte- 
grated the Bar in 1949. “The inte- 
grated Bar has been defined as a 
process by which every member of 
this Bar is given an opportunity to 
do his part in performing public 
service expected of him and by 
which each member is obliged to 
bear his portion of the responsi- 
bility.” And based on that, I think 
out-of-state lawyers who may be 


temporarily out-of-state or in the 
military service, temporarily out- 
of-state, for whatever reason, each 
should bear his proportion of the 
responsibility as the Supreme Court 
has indicated. 

MR. HADLOW: Thank you. 

UNIDENTIFIED SPEAKER: 
Mr. President, I move the question. 

MR. HADLOW: The question 
has been moved on the original 
motion of this organization to set 
the dues at $75. All in favor say 
aye. 

(Audience response of ayes.) 

MR. HADLOW: Opposed? 

( Audience response of no’s. ) 

MR. HADLOW: Let me say to 
Mr. Downey that he represents a 
group of people who do have a 
problem. There are several groups 
in the State of Florida who have ex- 
pressed forcefully and very well 
their feeling that the dues struc- 
ture should be classified or strati- 
fied, the young tawyers, or older 
lawyers, handicapped lawyers, out- 
of-state lawyers, judges, and others 
who don’t practice full-time. We 
had an active committee with sev- 
eral out-of-staters on it in an effort 
to develop a pattern that was 
thought to be fair and whether or 
not they deserved separate treat- 
ment. That committee took them 
and debated all year and finally 
concluded that it was in the best 
interest of The Florida Bar and its 
membership to keep the dues struc- 
ture as it was. This problem does 
exist, and it will continue to be 
studied, I’m sure, by the future 
Boards of Governors and future 
Presidents. 

The motion passed, says my 
chairman, here. 
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Fuentes: Revisited, Redefined and Rebuffed 


The United States Supreme 
’ Court has, with its decision of 
Mitchell v. W. T. Grant Company, 
42 LW 4671 (1974), sent a lot of 
legislative draftsmen scurrying 
back to the drawing board. It has 
distinguished the application of 
Fuentes v. Shevin, 407 U.S. 67 
(1972) and undoubtedly raised 
more questions than it has an- 
swered. 

In Fuentes v. Shevin. supra, the 
Court, in holding both Florida’s 
and Pennsylvania’s prejudgment re- 
plevin statutes invalid under the 
14th Amendment of the United 
States Constitution as a deprivation 
of property without due process of 
law, broadly enunciated the rule 
that the constitutional guarantee ot 
procedural due process requires an 
adversarial hearing before an indi- 
vidual may be temporarily de- 
prived of any possessory interest in 
tangible personal property. Mitchell 
v. Grant significantly withdraws 
from that position and, in the words 
of Mr. Justice Powell, “. . . to this 
extent, I think it is fair to say that 
the Fuentes opinion is overruled.” 

The case involved the constitu- 
tionality of Louisiana’s sequestra- 
tion law and arose as follows: 

W. T. Grant Company sold some 
appliances to Mitchell under install- 
ment sale financing. Mitchell de- 
faulted, leaving an unpaid balance 
of $574.17. Grant employed Louisi- 
ana’s sequestration statute to repo- 
sess the goods, ex parte, without 
prior notice or opportunity for a 
hearing. 


Michael A. Berke, North Miami, 
wrote this column on behalf of the 
Corporation, Banking and Business 
Law Section, Marvin E. Barkin, 
Tampa, chairman. 
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Under this statute, a creditor 
must file a petition, verified by or 
with the separate affidavit of the 
petitioner, his counsel or agent (La. 
Art. 3501). The petition or affidavit 
must state that it is within the 
power of the defendant to conceal, 
dispose of or waste the property or 
revenues therefrom or remove the 
property during the pendency of 
the action (La. Art. 3571). Based 
on the petition or affidavit, a court 
clerk (in Orleans Parish where this 
case arose, a judge) reviews and 
then issues the writ, provided the 
petitioner furnishes a bond set by 
the court. 

The statute entitles the debtor to 
immediately seek dissolution of the 
writ, which must be ordered unless 
the creditor “proves the grounds 
upon which the writ issued.” (La. 
Art. 3506) The issues are limited 
to the existence of the vendor's lien 
and the issue of default. Alterna- 
tively, with or without moving to 
dissolve the sequestration, the 
debtor may also regain possession 
by filing his own bond to protect 
the creditor against interim damage 
should he ultimately win his case. 
(La. Arts. 3507 and 3508). 

Mitchell sought to dissolve the 
writ of sequestration but his mo- 
tion was denied and the denial was 
upheld by the state appellate 
courts. The issue was thus pre- 
sented, whether Louisiana’s seques- 
tration statute violated the due pro- 
cess clause of the 14th amendment 
because it was ordered, ex parte, 
without prior notice or opportunity 
for a hearing, contrary to the ap- 
parent holding of Fuentes v. Shevin. 

In a five-to-four decision, the 
United States Supreme Court held 
Louisiana’s_ statutory procedure 
constitutional and, in the process, 
severely limited the future appli- 


cation of Fuentes. The majority, 
speaking through Mr. Justice 
White, stressed that, under Louisi- 
ana law, the seller has a vendor's 
lien and therefore has a present in- 
terest in the property sought to be 
seized. Thus, due process must 
take into account the interests of 
the seller as well as the buyer. 
As the Court stated: 


. it seems apparent that the seller 
with his own interest in the disputed 
merchandise would need to establish in 
any event only the probability that his 
case will succeed to warrant the bonded 
sequestration of the property, pending 
outcome of the suit. 42 LW 4674. 


As to the applicability of Fuen- 
tes, Justice White distinguished 
Louisiana’s sequestration law from 
Florida’s former prejudgment re- 
plevin statute (former F.S. 78.01, 
et seq.) on three grounds: 


1) The Florida law had no require- 
ment “that the applicant make a con- 
vincing showing before the seizure,” but 
only the “bare assertion of the party 
seeking the writ that he is entitled to 
one.” 407 U.S. at 73-74; 

2) Louisiana’s law limits the issues 
to “the existence of a vendor’s lien and 
the issue of default” as opposed to 
Florida’s and Pennsylvania’s which, 
according to the Supreme Court, had a 
“‘fault’ standard inherently subject to 
factual determination and factual input.” 
42 LW 4677; and 

8) Louisiana procedure expressly pro- 
vides for an immediate hearing; Florida's 
former replevin law provided only that 
a post-seizure hearing be held eventually 
on the merits of the competing claims. 


Thus, according to Mr. Justice 
White, the factual and legal back- 
ground was distinguishable from 
Fuentes. Mr. Justice Powell, in a 
separate concurring opinion, states 
the matter more simply—The Court, 
to the extent it distinguishes Fuen- 
tes, overrules it. Fuentes, he says, 
adopted too broad and inflexible a 
rule. He agrees that the Florida 
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and Pennsylvania statutes in Fuen- 
tes were violative of due process 
“because of their arbitrary and un- 
reasonable provisions . . . [but] 
narrower grounds existed for in- 
validating the replevin statutes in 
[Fuentes].” 42 LW 4679. 

The general applicability of Mr. 
Justice Powell’s rationale is vitiated, 
however, by his emphasis upon the 
fact that, under Louisiana law, the 
vendor's lien is dissolved if the 
property is transferred by the 
debtor to a third party. The Uni- 
form Commercial Code, now 
adopted by 51 states and territories, 
including Florida, is based on a 
“floating lien” theory. The creditor’s 
security interest is not affected by 
a transfer of the collateral. Mr. Jus- 
tice Powell’s reasoning speaks to 
the exception rather than the rule. 

The dissenting opinion by Mr. 
Justice Stewart stresses that, “. . . 
this case is constitutionally indis- 
tinguishable from Fuentes v. Shevin 
and the Court today has simply 
rejected the reasoning of that case 
and adopted instead the analysis 
of the Fuentes dissent” (incident- 
ally written by Mr. Justice White ) 
. . the only perceivable change 


that has occurred since the Fuentes 
case is in the make-up of this 
Court.” 42 LW 4682. After reading 
the arguments before the Court, 
one is inclined to agree. (See 42 
LW 3345.) 


In any event, the implications of 
the decision are obvious. Our legis- 
lature adopted a new replevin law 
in response to the Fuentes decision. 
Its provisions were specifically 
drafted to meet the Supreme 
Court’s objections to ex parte de- 
privations of another’s property 
without prior notice or opportunity 
for hearing. It now appears that, if 
a new statute were carefully drawn, 
it could meet the requirements of 
Mitchell v. Grant. 


Whether we wish to reinstitute 
prejudgment replevin in Florida, as 
we now apparently can, is another 
matter—one requiring careful study 
and much discussion. As Mr. Jus- 
tice White says in a footnote to 
Mitchell v. Grant: 


The advisability of requiring prior notice 
and hearing before repossession has been 
under study for several years... . As 
revealed in the various studies and pro- 
posals, the question yet to be satisfac- 
torily answered is the impact of prior 
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notice and hearing on the price of 
credit; and more particularly, of the mix 
of procedural requirements necessary to 
minimize the cost. The commentators 
are in debate and basic questions remain 
unanswered. 42 LW 4677 N. 13. 


One hopes that any new legisla- 
tion that may be proposed will have 
the benefit of these answers. [] 
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JUDICIAL 


Political Activity of Judges 


By letter dated November 5, 
1971, a circuit judge inquires: 

Pursuant to our telephone con- 
versation this date, I am writing 
you this letter and am enclosing 
telegram which I recently received 
from the Vice-President of the 
United States requesting my at- 
tendance at a dinner to salute the 
President of the United States. The 
telegram speaks for itself. 

On October 14, 1971, the Judges’ 
Conference officially approved the 
Judicial Ethics Committee to au- 
thor and render opinions, in writ- 
ing, to any judicial officer upon 
appropriate request concerning 
ethical questions involving partisan 
activities. 

By this letter, copies of which I 
am sending to the members of the 
Ethics Committee, I am requesting 
an opinion, in writing, as to the 
ethical propriety of attending the 
above-mentioned function. The 
only additional fact I believe is 
necessary is that the tickets for the 
affair are $500 per person. 

November 8, 1971, the committee 
advised by Western Union tele- 
gram: 

Attendance or purchase of ‘tick- 
ets to advance any political party 
or partisan is contrary to standards 
of Judicial Ethics. 

On August 4, 1972, a judicial in- 
quiry is forwarded through J. H. 
Guerry: 

The Judicial Canon 7 in its cap- 
tion purports to apply only to par- 
tisan political activity. I assume 
that subparagraph E would be so 
construed. Assuming that subpara- 


These opinions were issued by the 
Committee on Standards of Judicial 
Conduct, Judge Gunter Stephenson, 
chairman. Selected opinions of the com- 
mittee, as rendered between November 
1971 and April 1974 and in the future, 
will appear in this column from time 
to time. 
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graph E applies to all candidate 
activity, I would like clarification 
on whether a campaign treasurer 
would be a separate entity from 
the candidate, notwithstanding that 
the candidate and the campaign 
treasurer are one in the same. I 
would expect that acceptance of 
funds to a campaign fund would 
not be a direct solicitation of cam- 
paign funds. 

I would further like clarification 
on “public stated support,” whether 
this applies only to public endorse- 
ments and group as opposed to a 
private solicitation. 

On August 24, 1972, the com- 
mittee advised by letter: 

The election code requires a 
campaign treasurer for each candi- 
date. The candidate may, of course, 
appoint himself as his own treas- 
urer. Canon 7E precludes personal 
solicitation of funds by a judicial 
candidate. You are advised that the 
Committee on Standards of Ju- 
dicial Conduct hold “that a judicial 
candidate may not avoid the stric- 
tures of Canon 7E by appointing 
himself as his own treasurer.” 

The committee instructs me to 
advise you that your request for a 
clarification on “public stated sup- 
port” lacks specificity and is too 
vague for an answer. 


March 6, 1974, a circuit judge 
wrote: 

Enclosed is a copy of a letter 
that a number of the judges in our 
circuit have received from Edgar 
L. Kiefer, chairman of the Repub- 
lican Executive Committee. 

As you see, Mr. Kiefer invited me 
to attend a fund-raising dinner at 
which the Vice President of the 
United States will’ be the guest 
speaker. The ticket for the judges 
is set at $15, which covers the cost 
of the dinner. Many of the judges, 
myself included, would like to 


attend this dinner and hear the 
Vice President speak. However, we 
would not do so if it violated the 
Judicial Canons of Ethics. 

March 8, 1974 the chairman 
advised by letter: 

It is my opinion that a judge's 

attendance at this function is pro- 
scribed by Canon 7 (A) (1) (c) 
in that a judicial officer should not: 
solicit funds for or pay an assessment or 
make a contribution to a political organ- 
ization or candidate, or purchase tickets 
for political party dinners, or other 
functions .. . 
a judge should not engage in any political 
activities except on behalf of measures 
to improve the law, the legal system, or 
the administration of justice. 


Further, Section 105.071, Florida 
Statutes, relating to nonpartisan 
elections for judicial officers, pro- 
vides that a candidate for judicial 
office shall not: 

(1) participate in any partisan political 
activities, 

(3) publicly represent or advertise them- 
selves as a member of any political party. 

The letter from Mr. Kiefer, in 
part, states, “The Republican Party 
of Pinellas County will be having 
its annual Fund Raising Dinner 


It is my opinion that the at- 
tendance at this function is an 
activity which the Code of Judicial 


Conduct finds impermissible. 


March 26, 1974, letter of request 
from a county judge: 

I have been requested by my 
colleagues in this circuit to ask 
your interpretation as to the ap- 
plicability of the Canons of Judicial 
Ethics under the following facts. 

Several judges have been invited 
to appear before local party meet- 
ings to explain and discuss the new 
judicial system in Florida, strictly 
for information and better under- 
standing. 

(Continued on page 509) 
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DISABILITY 
INCOME PLAN 


UP TO $400 A WEEK if youre sick or disabled! 
Apply now at these attractive premium rates! 


Semi-Annual Premiums 


Weekly 
Indemnity 


Under 
age 30 


30-39 50-59 


$ 57.00 62.00 


40-49 
435.00 


100.00 


53.50 61.50 84.50 


150.00 


79.50 91.50 126.00 


200.00 


105.50 121.50 167.50 


250.00 


131.50 151.50 209.00 


300.00* 


157.50 181.50 250.50 


350.00* 


183.50 211.50 292.00 


400.00* 


209.50 333.50 


241.50 


$ 50.00 


$ 22.00 $ 25.00 $ 36.50 $ 50.50 


100.00 


42.50 48.50 71.50 


150.00 


63.00 72.00 106.50 


200.00 


141.50 


83.50 


95.50 


250.00 


104.00 119.00 176.50 


300.00* 


211.50 


142.50 


124.50 


350.00* 


166.00 246.50 


145.00 


400.00* 


281.50 393.50 


$ 50.00 | 19. 


165.50 189.50 


§ 41.50 


100.00 


53.50 


150.00 


79.50 


200.00 


105.50 


250.00 


131.50 


300.00* 


157.50 


350.00* 


183.50 
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400.00" 


50: 46S. 209.50 


ta 


321.50 


Premiums are for benefits payable beginning on the first day for accidents and the eighth day for sickness. If hospital 
confined, sickness benefits begin from the first day of hospital confinement. 

* Reduces to $250.00 weekly indemnity at policy anniversary immediately preceding insured’s 60th birthday, and 
premium reduces proportionately. 
Premiums are based on age at entry and increase at attained age indicated. 
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tu | 
| 
334.50 | 
1485014300 
4 246.50 304.00 | 
— 36.50 39.50 81.50 10950 
Plan 5-2 71.50 750 161.50 217.50 
106.50 1550 241.50 
= 


What would you do 
if disability stopped your income 
suddenly, unexpectedly? 


You can solve that problem right now! 


Arrange a steady, continuing income in advance, by enrolling in 
this special program. Then, when the unexpected happens, insurance goes into action for you. 

Accident benefits begin the first day you're disabled. Sickness benefits begin with the eighth day of 
disability or the first day of hospital confinement, whichever is earlier. Or you may choose to have 
accident and sickness benefits start later, at a lower premium. 


Note: Benefits are payable to a maximum of four weeks for pregnancy which commences 30 days after the effective date of 


the policy. 


A choice of plans 

Choose the plan that best fits your needs. They differ only in 
the maximum period of benefits. 

Plan L-65. Accident benefits up to your lifetime.* Sickness 
benefits to age 65* or up to two years if disability begins 
between your 63rd and 70th birthdays. 

Pian L-7. Accident benefits up to your lifetime.* Sickness 
benefits up to seven years* but not beyond age 65; up to 
two years if disability begins between your 63rd and 70th 
birthdays. 

Plan 5-2. Accident benefits up to five years. Sickness benefits 
up to two years. 

*Payable for the first five years based on your inability to 
perform every duty of your occupation. Thereafter, benefits 
are based on your inability to perform the duties of any gainful 
occupation for which you are reasonably fitted. 


Exclusions 

This coverage excludes: war, military service, test or experi- 
mental flying, suicide, operating or learning to operate as an 
aircraft crew member, flying in any aircraft operated by, or 
under the direction of, any military authority. 


Enroliment 

Applicants under age 55 may apply, subject to acceptance 
by the company. Any individual entering the profession and 
becoming a Member of The Florida Bar shall be eligible to 
apply, regardiess of past medical history, provided the re- 
quest is made within 40 days after assumption of practice. 
Physically impaired risks are assured $100 weekly indemnity, 
as provided under Plan 5-2. 


Reduced premium plans 

Although the premiums we've shown are for first-day acci- 
dent, eighth-day sickness coverage, you may choose to self- 
insure short-term disabilities and reduce your premium. For 
example: 


Approximate Discount 
Self-insured Waiting Period Pian 5-2. Plans L-7 & L-65 
None for accident and 
4 weeks for sickness 18% 13% 
4 weeks for accident 
or sickness 25% 20% 
8 weeks for accident 
or sickness 30% 25% 
13 weeks for accident 
or sickness 35% 30% 
26 weeks for accident 
or sickness 50% 45% 


Special features 


Accidental death. $1,000 in accidental death benefits is 


provided with each policy. 


Dismemberment. Plans L-7 and L-65 pay up to 200 times the 
selected weekly indemnity for accidental loss of limbs, sight, 
speech and/or hearing. Plan 5-2 pays from $500 to $1,000, 


depending upon the nature of the loss. 
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Non-disabling injuries. This policy pays doctor's fees for 
treatment of non-disabling injuries, to a maximum of one 
week's indemnity. 

Waiver of premium. After you have received benefits for six 
continuous months, all future premiums are suspended for as 
long as you are entitled to receive benefits. 

Specific indemnities. A guaranteed minimum amount is 
paid for certain fractures and dislocations. 

Private pilots. Licensed private pilots are covered without 
additional charge. 

Worldwide coverage. This plan covers you anywhere in the 
world. 


Termination of coverage 
The company reserves the right to decline to renew your 
policy on the following grounds only: 
1. If you fail to pay a premium due. 
2. If you should cease to be a Member of The Florida Bar. 
3. If you should cease to be actively engaged in your 
profession. 
4. When you reach age 70.* 
5. If all policies issued by the company to Members of The 
Florida Bar should be terminated on the renewal date. 
*Special income benefit rates are furnished automatically for 
insured members who attain age 70. 
This advertisement is for illustrative purposes only and is not a 
contract. Only the insurance policy can give the actual terms, 
coverage amounts, conditions and exclusions. 


Apply for coverage now! 
1. Complete, sign and date the application. 
2. If you have any questions, call Poe and Associates, 
Inc., collect. 

3. Mail the application to: 
POE AND ASSOCIATES, INC. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 

4. Send no payment. We will bill you. 


The Florida Bar 


recommends this insurance plan to you. 
It has been developed with your insurance needs and your 


benefit in mind. 
Poe and 
Inc. 


We stand by you. 


Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 / Tampa, FL 33601 
Telephone 813/228-7361 


Underwriters 


HEALTH ene LIFE 


INSURANCE COMPANY 
and 
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APPLICATION 


To American Health and Life Insurance Company, Baltimore, Maryland 


1. Name of Organization? 2. Full name of Applicant? (Please Print) 
THE FLORIDA BAR 
3. Business address? (Street) (City) (State) (Zip) 4. Occupation? Birth Date? Ht.? Wt.? 
5. Gross Weekly Earnings? 6. Beneficiary? Relationship? 
Check Plan Desired: Accident Indemnity Period Sickness Indemnity Period 
AMOUNT OF WEEKLY INDEMNITY $ 
0 Plan L-65 Lifetime To Age 65 (2 years if disabled Waiting Period 


between Ages 63-70) 


7 years — to age 65 (2 years if O Accident — None; Sickness — One Week 


O Plan t-7 Litetime disabled between Ages 63-70) or if other than above: 


O Accident weeks; Sickness weeks 


O Plan 5-2 5 Years 2 years 


7. What Accident or Health Weekly Indemnity have you in this or other Companies or Associations? 


8. Has any application for insurance ever made by you been declined, postponed or rated-up? By Whom? 


9. Have you ever had any known indication of Yes N 


< 


N 
O O Tuberculosis O O Rheumatism in any form 
O O Heart Trouble O O High or Low Blood Pressure 
O O Kidney Trouble O O Ulcers 
O O Bladder Trouble O O Diabetes 
O O Nervous Trouble Yes No 
O O Any other sickness, disease or disability? 


If any of the above questions are answered ‘yes’, explain fully. 


10. Have you ever had or been advised If so, what for? When performed? Has recovery If not give particulars. 
to have surgical treatment? been complete? 
11. Have you been disabled by either accident or illness or When? (Duration) Explain fully 


received medical attention or advice during the past five years? 


12. Are you now to the best of your knowledge and belief in sound _ 
condition physically and mentally and free of any physical deformity? 


13. Do you understand that this application is subject to acceptance by the American Health and Life Insurance Company, Baltimore, Maryland, and that the 
insurance hereby applied for will not be effective unless you are regularly attending all the usual duties of your occupation on the effective date of your 


coverage? 
Date Signature 
Countersigned by: 
(Licensed Resident Agent) 
The Company may communicate with any physicians or hospitals for further information on me. 
| represent the foregoing statements to be true and complete to the best of my knowledge and 
belief and agree that any insurance will be issued in reliance thereon. 
Dated at on the day of 
19 
Witness Signature of Applicant 
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First Class 
Permit No. 4283 
Tampa, Fla. 


Business Reply Mail 


No postage necessary if mailed in the United States. 


postage will be paid by 
POE AND ASSOCIATES, INC. 


Administrators for 
The Florida Bar insurance plans 


P.O. Box 1348 
Tampa, FL 33601 
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ADDITIONAL REMARKS 
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JUDICIAL ETHICS 
(Continued from Page 504) 


Canon 7A (2) provides that a 
judge may, “only insofar as _per- 
mitted by law, attend political 
gatherings, speak to such gather- 
ings on his own behalf when he is 
a candidate for election or re- 
election.” However, Canon 4A pro- 
vides that a judge “may speak, 
write, lecture, teach and _partici- 
pate in other activities concerning 
the law, the legal system, and the 
administration of justice.” 

It has been our impression that a 
public appearance at a partisan 


meeting strictly for informational be” or appear to be. We are re- 
and nonpartisan purposes was per- minded that a judge should not 
mitted under the canons, and in use, or appear to use, his position 
fact, was a salutary activity by on behalf of any political party. 


members of the judiciary. While Canon 7 does not spe- 
April 11, 1974, letter from the cifically prohibit an appearance as 
committee: outlined, yet when read in con- 


A majority of the committee junction with the commentary 
suggests that a judge refrain from under Canon 4, and also Chapter 
attending political gatherings even _ 105 F. S., the committee concludes 
though his attendance there would __ that a judge’s public appearance at 
be for educational — There a partisan political meeting is 
is the question of, “how educa- impermissible under the code. 
tional the educational talk would 
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ppare 
de all designated buildings of historic and architec 
tural significance have been destroyed. Completely. 
Now, entire sections of cities are disappearir 
ff 


for Historic Preservation and help us, through 
our concern, to make progress and preservation 
a mutual and workable goal. For membership 
information, write: James Beadle, President, The 


cLet’s face it. Most people never think about pre- 
serving our Cities. the wrecking ball 
/ Understandable. It’s difficult for some people to get 
: a From Archvtecture Oteerved by Alan Dunn © 1971 by Archtectwra! Record Books 
| 
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The Legal Paraprofessional 


By MARSHA S. CASSEDY 


THERE IS NO DENYING the fact 
that the paralegal “movement” is 
rapidly gaining momentum—a phe- 
nomenon attributable to both a 
growing acceptance of paralegals 
by the legal profession and an 
eagerness on the part of numerous 
students to embark on a career in 
law. The current attitude of the 
legal profession is, at least in part, 
based upon the economic realities 
of a modern law practice. 

Judging from the current num- 
ber of applicants to both law and 
paralegal schools, a_ substantial 
portion of our nation’s youth are 
eager to become involved in the 
legal profession. For some, this 
desire is undoubtedly influenced 
by the potential material rewards 
inherent in the profession. At the 
same time, however, there also 
exists a genuine concern about the 
efficacy of our entire system of 
justice. 

Today, however, it is not essen- 
tial that one attend law school to 
gain entrance into the legal profes- 
sion. For those students who are 
not prepared, in terms of either 
time, money or inclination, to dedi- 
cate three years to law school, 
paralegal training offers a very real 
and viable alternative. Albeit this 
route may provide only a tempo- 
rary alternative for some, being a 
paralegal does expose one to var- 
ious areas of law and acquaint one 
with reasons governing their im- 
plementation. 

In considering a profession in 
law, I was neither certain that 
such a career would provide the 
fulfillment for which I was search- 
ing, nor confident that I could meet 
the demands which would be 
placed upon me. A perusal of my 
secondary and college curricula 
would reveal a heavy emphasis 
upon English and journalism, a 


smattering of history and political 
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science, and a void in the areas 
of economics and business. Never- 
theless, I have always harbored a 
penchant for the activity of Wall 
Street, and vowed early in life to 
somehow find my niche in New 
York City. 

An impending college gradua- 

tion brought with it the notorious 
pangs of worry and parental queries 
as to what I planned to do with 
my life. Feeling rather apprehen- 
sive about the power a B.A. in 
English could wield in the New 
York job market, I began search- 
ing. 
I quickly by-passed business 
school—an_ institution whose cur- 
riculum I regarded as too alien 
to my mental processes to be 
even partially comprehended. Law 
school was the next obvious choice. 
Despite the fact that laws them- 
selves are specific, their interpreta- 
tion is, in part, based upon a ~ 
cess of deduction which involves 
some resourcefulness and creativ- 
ity. This fact was appealing, yet 
not enough to convince me that 
three years in law school would 
be the best option. 

In light of the foregoing obser- 
vations, the idea of being a “para- 
professional” in.law offered some 
promise. In my search for informa- 
tion about this relatively new field, 
I learned that The Institute for 
Paralegal Training, located in 
Philadelphia, would be conducting 
interviews at my university. Eager 
to hear more about the profession, 
I signed up. 

The interview proved very 
wero 2 The New York job 
market for paralegals was excel- 
lent; the seu, I was assured, 
would allow me to live in Man- 
hattan and, more importantly, to 
“enjoy” living there (starting sal- 
aries currently begin at approxi- 
mately $9,500); and the course 
offered in corporate law dealt with 


the “makings” of a corporation, as 
well as securities and stock ex- 
change regulations and _transac- 
tions. 

Although the prospects seemed 
exciting, I was not thoroughly con- 
vinced that time and money would 
be best spent in pursuit of “para- 
professional” training. The idea 
struck me as a cop-out, and I 
began to feel I should at least 
apply to law school. 

Gradually, however, paralegal 
training seemed not so much as an 
abandonment of law school, but 
rather as a_ possible “stepping- 
stone” towards that end. I dis- 
cussed the matter with several 
attorneys. Some had never en- 
countered the term “paralegal” and 
were hard pressed to believe that 
one could ever prove useful as long 
as good legal secretaries were 
available. Others were familiar 
with paralegals, but were wary of 
their entrance into the legal pro- 
fession and skeptical of their ability 
to function eHliciently in a law 
firm—in short, were doubtful they 
would ever hire one. Still others 
knew specifically of the Philadel- 
phia school, were impressed by its 
quality of instruction, and were 
enthusiastic about the potential 
advantages paralegals could offer 
lawyers. Without further procras- 
tination, I decided to apply to the 
Institute in Philadelphia. 

The school enjoys an impressive 
reputation and, I think, deservedly 
so. Acceptance is selective. Final 
approval is based upon a student's 
academic record, his performance 
on several tests designed to mea- 
sure intelligence and aptitude for 
legal work, and overall motivation. 
Tuition is $700 for each of the 
three-month specialty courses, and 
$1,000 for the four-month general 
practice course. Although these 
fees do not include living expenses, 
adequate apartment accommoda- 
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tions are available through the 
school for approximately $150 per 
month. 


Before — one must decide 
upon the particular area of law he 
wishes to study: corporate; estates 
and trusts; real estate; litigation; 
or professional associations and 
employee benefit plans. For one 
unfamiliar with the specific nature 
of each area, making an intelligent 
choice is difficult. Once again, I 
consulted attorneys I knew. Al- 
though I had generally decided 
upon corporate law, I was eager to 
obtain a description of what each 
area involved in actual practice as 
opposed to what it appeared to 
involve on paper. The possibility 
of increased “client contact” in 
estates and trusts work was appeal- 
ing, but corporate law still name 
more of what I wanted. 

In addition to choosing one’s : 
curriculum, one must also choose 


three cities in which he wishes to 
work. This matter is of utmost im- a 1110101 
portance to the school. Because job oc ae 
placement in one of the three cities ae 
is ranteed, or tuition is re- 
funded, the school cannot finan- 
cially afford to accept students 


whose city choices include areas 


where paralegals are not “market- 
able.” 

Instruction at the institute is 
thorough and intensive and, as 
much as possible, patterned after 
the “Socratic method” used in law 
school. Course material is pre- 
sented by various lawyers prac- 
tising in the Philadelphia area who 
are enthusiastic about the field and 
receptive to — posed by 
students. In addition to the three 
hours spent per day in class, stu- 
dents spend numerous hours pre- 
paring specific writing assignments 
and reading the specially prepared 
study materials provided by the 
school. While in Philadelphia, stu- One Wall Street, exciting center of legal and business activity, houses the law 
dents have access to th the firm Miss Cassedy serves as paraprofessional. 
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Training focuses upon practical skills which do not require theoretical legal knowledge 


Pennsylvania Bar Library and the 
University of Pennsylvania Law 
School Library. 


The Training 

Specific training in each course 
focuses upon the more = 
skills involved in legal work whose 
intelligent application does not re- 
quire the theoretical knowledge 
gained from law school—after all, 
paralegals are trained to assist law- 
yers, not to replace them. In the 
corporate course, for example, 
students are introduced to the 
different types of corporations and 
instructed as to the procedures 
involved in the incorporation pro- 
cess. Numerous hours are spent 
reviewing and drafting articles of 
incorporation, bylaws, corporate 
resolutions and qualification papers 
for foreign jurisdictions. Special 
attention is given to the drafting 
of various types of agreements, such 
as employment agreements which 
provide for incentive compensa- 
tion or contain restrictive covenants 
and shareholder agreements which 
allow for inter vivos sales or rights 
of first refusal. 

Considerable time is also spent 
in the area of securities. Students 
carefully study the Federal Secur- 
ities Act of 1933, the various types 
of registration forms available, 
Blue Sky laws, and underwriting 
documents. In addition, students 
learn the proxy rules under the 
Securities Exchange Act of 1934 
and how to draft a standard proxy 
statement. 

The final portion of the course 
is devoted to the study of acquisi- 
tions and mergers. Students learn 
the steps involved in such trans- 
actions, the various types of tax 
free reorganizations, and how to 
draft a closing agenda and prepare 
a closing binder. 

As one might imagine, classes 
were ofttimes frustrating because 
of the wealth of material which had 
to be covered within a relatively 
short period of time. Although 
questions from students were en- 
couraged, I was often too confused 
to ask any. It seemed that just as 
I was beginning to understand 
Rule 144, Rule 10(b)-5 would be 
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on the agenda—in truth, an exag- 
geration on my part, but the time 
element did present very real pres- 
sures. 

Upon completion of the course, 
I was somewhat apprehensive 
about my future employment de- 
spite the excellent training I had 
received. I felt confident in some 
skills, rather deficient in others, and 
still not certain as to what would 
actually be required of me on the 
job. 


The Work 


After undergoing five interviews 
arranged by the institute, including 
one bank, three large law firms and 
one smaller firm, I decided to ac- 
cept the offer of a Wall Street firm 
approximately 100 law- 
yers. Unlike some of my fellow 
students, I was not a “first” for this 
firm—it presently employs 14 para- 
legals working in five different 
areas of law. Because the firm has 
had ample experience with para- 
regals, our position within the 
office is well-defined. We are 
neither lawyers nor secretaries; the 
nonlegal staff, lawyers and clients 
with whom we deal know and ap- 
preciate this fact. Largely due to 
the attitude of others toward para- 
professionals, my paralegal experi- 
ence has been educational and re- 
warding. Moreover, I have found 
that both the firm and its clients 
regard paralegals as a talented and 
economical adjunct to the legal 
profession. 

The work I do varies, depending 
upon the volume of corporate work 
available and the willingness of 
particular attorneys to call upon a 
paralegal for assistance. To date, 
the majority of my assignments has 
involved skills in which I was well 
trained: for example, forming cor- 
porations; drafting corporate reso- 
lutions and minutes; filing various 
amendments; issuing and transfer- 
ring stock; and assisting in the 
drafting of various types of agree- 
ments. In addition, I have re- 
searched topics ranging from FHA 
loans to currency trading. As a 
further aid to lawyers in the firm, 
I have often assisted in the prepa- 
ration of bills for clients. 


Marsha S. Cassedy is a paralegal for 
a New York City law firm. She earned 
the bachelor of arts degree from the 
University of North Carolina and 
also studied at Bradford College 
in Massachusetts and Villars/Ollon, 
Switzerland. She received training in 
corporate law at the Institute for 
Paralegal Training in Philadelphia. 


In every case, regardless of the 
matter involved, it is important that 
each person participating recognize 
the abilities of a paralegal and 
utilize his training to the best ad- 
vantage. Because the firm’s billing 
rate for paralegals is approximately 
one-half that of a young asso- 
ciate’s, it is economically prudent 
for a firm, and its clients, to call 
upon a paralegal whenever the 
situation requires his particular ex- 
pertise. It is a waste of both law- 
yers’ time and clients’ money for 
an attorney to devote time per- 
forming the varied functions which 
may readily be accomplished by 
paralegals. 

However, it is not always eas 
to determine exactly how Boas 
responsibility should be delegated 
to a paralegal. Although I am kept 
busy in my job, I am capable of 
handling matters which are more 
complex than the majority of those 
I now face. Lawyers at the firm 
are aware of this, and many are 
willing to use paralegals in more 
sophisticated matters whenever 
feasible. 


New Associates v. Paralegals 


Yet, frequently the scope of a 
paralegal’s training encroaches 
upon areas which traditionally 
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belong to the first and second year 
attorneys. The fact that I am fa- 
miliar with the elements of an 
acquisition agreement does not 
mean that a partner or older 
associate would come to me for a 
first draft before going to a young 
associate. In all probability, a para- 
legal would never even be con- 
sidered for the job—at least ini- 
tially. It is essential that new 
associates become familiar with the 
drafting of all basic agreements; 
to do otherwise would introduce a 
serious gap in their continuing 
legal education. Thus, much of 
oa might be delegated to a para- 
legal in a small firm is necessarily 
sifted first through the hands of any 
one of a number of new associates 
in a larger firm. 

For the paralegal working in a 
large firm, this fact presents a 
problem. Although I cannot dispute 
the necessity of properly training 
young associates, it is frustrating 
to know that I am capable of 
assuming greater responsibilities in 
my work. Perhaps increased re- 
sponsibility will come with the 
passage of time; perhaps my _ 
sonal expectations are overly ideal- 
istic. 

However, regardless of my com- 
‘wage the advantages of the job 
ar out-weigh the disadvantages. 
The training I received at the 
institute was, and will continue to 
prove, an invaluable 
and, according to a knowledgeable 
friend, was far superior to any 
training one might _ to receive 
“on the job.” Although my desire 
to attend law school has waned 
somewhat, should I decide to 
pursue that avenue, or some other 
occupation, the experience I have 
gained would, in either case, prove 
exceedingly beneficial. 

In short, I view the advantages 
of paraprofessionals in law as two- 
fold. On the one hand, paralegals 
“sane an invaluable service to 
awyers by assuming responsibility 
for the more tedious and routine 
matters which, quite sensibly, 
should not be handled by lawyers. 
Through proper use of paralegals, 
an attorney is able to devote more 
time and energy to the truly legal 
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problems with which he was 
trained to cope. On the other hand, 
it has been personally gratifying 
to work for a prestigious Wall 
Street firm. Through association 
with intelligent, well informed 
lawyers and clients, I have been 
introduced to the practice of law 
and the business world on a level 
which would have been difficult 
to attain, in such a short period of 
time, had I not chosen the route 
of a paralegal. 

On a larger scale, I feel there are 
many possibilities implicit in the 
— “movement.” As _para- 
egals become a more accepted 
institution, the scope of their assist- 
ance to attorneys will undoubtedly 
broaden. Even now, especially in 
the sector of public law, the in- 
creased use of paralegals is leading 
to a reconsideration of many of the 


legal functions which have here- 
tofore been included within the 
“practice of law.” Perhaps we are 
approaching the time when three 
years of law school will no longer 
be deemed a prerequisite to the 
handling of fundamental matters 
in the areas of, for example, con- 
sumer affairs and landlord-tenant 
disputes. This observation in no 
way negates the importance or 
necessity of a law school education, 
but rather suggests the myriad 
functions which could be allocated 
to nonlawyers if the appropriate 
training and supervision were 
available. But, before all else, law- 
yers must first learn to accept the 
concept of paralegals, recognize 
their abilities, and effectively use 
the talents offered by this rapidly 
expanding class of legal profes- 
sionals. 


PROFESSIONAL ETHICS 


Paralegal Assistants Defined 
Advisory Opinion No. 73-41 


A law firm has two employees, 
both of whom are law school grad- 
uates and are admitted to the bar 
in other jurisdictions but not in 
Florida. A member of the firm 
asks: 

1. Whether the two employees 
may take depositions in the firm’s 
office under the supervision, direc- 
tion, control and responsibility of 
attorneys in the firm. 

2. Whether these employees may 
take depositions outside the firm’s 
office under the supervision, direc- 
tion, control and responsibility of 
attorneys in the firm. 


The inquiry does not state 


whether members of the firm would 
be present during the taking of the 
depositions, but we are of the opin- 
ion that, whether or not members 
of the firm would be present, both 
questions should be answered in 
the negative. 

We are of the opinion that the 
inquiring attorney’s law firm may 
use the two employees only for 
work that does not constitute the 
practice of law. We adhere to the 
considerations expressed in Florida 
Opinions 62-6, 65-24, 67-39 and 68- 
49 which dealt with similar in- 
quiries. 


The Florida Bar Committee 
on Professional Ethics 
Dwight Sullivan, Vice Chairman 
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Is Navigability The Best Criterion for Protecting Freshwater Lakes? 


Florida has an undeniable in- 
terest in protecting some, or per- 
haps all, of its estimated 30,000 
lakes! from environmentally un- 
sound practices. Although several 
state agencies have some form of 
jurisdiction over freshwater lakes,” 
the Trustees of the Internal Im- 
provement Trust Fund have tra- 
ditionally led in the protection of 
Florida’s lakes. Chapter 253, 
Florida Statutes, vests the Trustees 
with regulatory authority over, 
and imposes permitting require- 
ments for, “sovereignty lands” 
beneath “navigable waters of the 
state,” including freshwater lakes.* 
There is, however, no_ precise 
statutory definition of navigable 
waters. 

Thus, an administrative or ju- 
dicial determination of naviga- 
bility is necessary to invoke 
Trustee jurisdiction over a_par- 
ticular freshwater lake. Concomi- 
tant with such a ruling is a 


determination that the lake bed 
constitutes sovereignty land, owned 
by the state.t The bed of a non- 
navigable lake is, of course, sub- 
ject to private ownership.® 
Under Florida law, navigability 
at law is a question of navigability 
in fact. Thus, to be navigable a 
lake in its ordinary and natural 
condition’ must be of sufficient 
size and capacity so as to have 
the potential for use® as a high- 
way of commerce for trade and 
travel, or for other purposes useful 
to the public.® Although the defi- 
nition of “purposes useful to the 
public” is not entirely clear, it 
would appear that Florida follows 
the commercially oriented federal 
title test,1° and has not yet joined 
those jurisdictions adhering to the 
view that recreational use may 
be considered in determining 
navigability.11 Meandering at the 
time of the original U.S. Govern- 
ment survey is evidence of navi- 


TABLE A 
DETERMINATIONS OF FRESHWATER LAKE NAVIGABILITY 


SURFACE AREA 


LAKE GAZATEER! 


gability,!* but it should be noted 
that only 190 of Florida’s lakes 
were meandered. 

As depicted in “Table A,” a 
review of Florida case law reveals 
only 21 cases in which the navi- 
gability of a freshwater lake has 
been at issue or may somehow be 
inferred. The paucity of specific 
facts in these decisions makes it 
difficult to discern a factual pat- 
tern upon which navigability or 
nonnavigability may be predicted. 
Several facts, however, do emerge: 
1) eight Florida lakes have been 
judicially determined to be navi- 
gable; 2) excepting Lake Mait- 
land, all lakes held navigable had 
been meandered; 3) excepting 
Lake Maitland, all navigable lakes 
contained a surface area in excess 
of 970 acres; and 4) the smallest 
lake deemed navigable, Lake 
Maitland, had a surface area of 
451 acres. 

If any hypothesis can be de- 


CASE 


448,000 acres 


Martin v. Busch, 93 Fla. 535, 112 So. 274 
(Fla. 1927) 


7,806 acres 


City of Eustis v. Firster, 113 So. 2d 260 
(2d. D.C.A. Fla. 1959) 


4,721 acres 


Hicks v. State, 156 So. 603 (Fla. 1934) 


4,004 acres 


Broward v. Mabry, 58 Fla. 398, 
50 So. 826 (Fla. 1909) 


1,075 acres 


Conoley v. Naetzker, 137 So. 2d 6 (2d 
D.C.A. Fla. 1962) 


1,026 acres 


0-15 feet 


McDowell v. Trustees of Internal Improvement 
Fund, 90 So. 2d 715 (Fla. 1956) 


451 acres 


Adams v. Crews, 105 So. 2d 584 (2d D.C.A. 
Fla. 1958) 


7 miles long, 
2 or 3 miles wide 


2,417 acres 


Tilden v. Smith, 94 Fla. 502, 113 So. 
708 (Fla. 1927) 


Less than 500** 2,080 acres 


Osceola County v. Triple E. Development Co., 
90 So. 2d 600 (Fla. 1956) 


Less than 500 378 acres 


Osceola County v. Triple E. Development Co., 
90 So. 2a 600 (Fla. 1956) 
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rived from the cases set forth in 
“Table A” for predicting the navi- 
gability or nonnavigability of a 
landlocked lake, it might be as 
follows. A meandered lake of 
reasonable depth with a surface 
area in excess of 970 acres would 
probably be deemed navigable; 
whereas, a nonmeandered lake of 
less than 100 acres would not be 
considered navigable. Given the 
existence of the Lake Maitland 
decision,!* whose continuing val- 
idity is subject to serious ques- 
it is difficult, and prob- 
ably impossible, to make any 
reasonably intelligent prediction 
as to the navigability of a non- 
meandered lake ranging in size 
from 100 to 900 acres in surface 
area. 


A vast number of Florida’s lakes 
fall within this category of uncer- 
tainty and, therefore, it is not at 
all clear that these lakes will be 
within the protection afforded to 
navigable waters by the regula- 
tory jurisdiction of the Trustees. 
Furthermore, continued _ utiliza- 
tion of navigability will probably 
leave all lakes of less than 100 
acres without such _ regulatory 
protection. 


If navigability continues to be 
utilized as a means of protecting 
Florida’s lakes, the present defi- 
nition of navigability must be 


MEANDERED NAVIGABLE COURT 


judicially expanded to encompass 
relatively small lakes. This might 
be accomplished either through 
the adoption of a recreational-use 
as opposed to a strictly 
commercial-use test, or by con- 
sidering artificial improvements 
or connections which might, in 
the future, make the lake navi- 
gable.'® Either method of expand- 
ing the definition of navigable 
waters, so as to protect smaller 
lakes, would tend to make the 
concept of navigability a_ test 
without exception and, therefore, 
delegate it to the role of a sterile 
legal fiction somewhat analogous 
to the more arcane 18th century 
real property rules. An inventory 
and appraisal of Florida’s lakes, 
and the state’s interest therein, 
coupled with a clear and unequiv- 
ocal legislative grant of regulatory 
authority, unrelated to naviga- 
bility, would appear preferable. 
A reasonably specific legislative 
definition of the nature and scope 
of the state’s interest might also 
obviate what must, in the era of 
environmental concern, become an 
increasingly heavy judicial bur- 
den. 0 
FOOTNOTES 

*F. Mavoney, S. PLacer & F. Batp- 
WIN, WATER LAW AND ADMINISTRATION 
—THeE EXPERIENCE §127.1 


(1968); see Division or Water ReE- 


SURFACE AREA 


LAKE GAZATEER! 


Formerly director of the Eastern 
Water Law Center, William L. Earl 
is presently deputy corporate counsel 
of The Deltona Corporation. He 
graduated from Fairleigh Dickinson 
University with a B.S. degree in 1969 
and earned a J.D. from the University 
of Florida College of Law in 1972. 
He was admitted to The Florida Bar 
in 1972. He wrote this column on 
behalf of the Environmental Law 
Committee, Jerry Gerde, Panama 
City, chairman; Joseph Fleming, 
Miami, editor. 


SOURCES, FLonipA BOARD OF CONSERVA- 
TION, Part III, Lakes, GAZET- 
TEER (1969). 

*See, e.g., Fra. Strat. Chap. 403 
(1971) (Department of Pollution Con- 
trol): Fra. Strat. Chap. 370(1971) 
(Department of Natural Resources); 
Fra. Strat. §§372.07 & .05(1971) 
(Game & Freshwater Fish Commission 
enforcement powers ). 

Stat. §253.12(1) (“Navigable 
freshwater lakes, rivers and streams” ) 
(Supp.1972); Fra. Strat. §253.151(1971) 
(special procedures for meandered fresh- 
water lakes); Fra. Strat. §253.123 & 
.124(1971) (dredging, filling, and con- 
struction permits ). 

*E.g., Martin v. Busch, 93 Fla. 535, 
112 so. 274(Fla.1927); Broward v. 
Mabry, 58 Fla. 398, 50 So. 826(Fla. 
1909); Note, Conveyances of Sovereign 
Lands Under the Public Trust Doctrine, 
24 U.Fuia.L.Rev. 285, 286( 1972). 

‘Osceola County v. Triple E. Devel- 
opment Co., 90 So.2d 600(Fla.1956); 
Ausness, A Survey of State Regulation of 
Dredge and Fill Operations in Nonnavi- 
gable Waters, 8 Lanp anp Water L. 
Rev. 65,68(1973). 


CASE 


800-1000 acres** 


338 acres 


Hill v. McDuffie, 196 So. 2d 790 (lst D.C.A. 
Fla. 1967) 


485 acres 474 acres 


Lake Gibson Land Co. v. Lester, 102 So. 2d 
833 (2d D.C.A. Fla. 1958) 


Approx. 6 sq. 
Miles 


4,556 acres 


McMullen v. Ramsey Stock Farms, Inc. 272 So. 
2d 844 (lst D.C.A. Fla. 1973) 


2,990 acres 


Bannon v. Logan, 66 Fla. 329, 63 So. 454 
(Fla. 1913) 


- 127 acres 


Duval v. Thomas, 114 So. 2d 791 (Fla. 1959) 


_ 56 acres _ 


Crutchfield et al, v. F.A. Sebring Realty 
Co., 69 So. 2d 328 (Fla. 1954) 


40 acres 


68 acres 


2-15 feet 


Pounds v. Darling 75 Fla. 125, 77 So. 666 
(Fla. 1918) 


26 acres 


"Shallow" 


Taylor v. Tampa Coal Co., 46 So. 2d 392 
(Fla. 1950) 


80 acres 84 acres 


Artificially Silver Blue Lake 
created 


its v. Silver Blue 
Lake H. O. Ass'n., 245 So. 2d 609 (Fla.1971) 


14, miles 5,757 acres 
Long (entire lake) 


Not exceed- 
ing 2 feet 


Baker v. State, 87 So. 2d 497 (Fla. 1956) 


MYRTLE DADE NO NO 


- 12 acres _ 


North Dade Water Co., v. Adken Land Co., 
130 So. 2d 894 (3d D.C.A. Fla. 1961) 


EGYPT HILLSBOROUGH NO NO 


75 acres 67 acres _ 


Florio v. State, 119 So. 2d 305 
(2d D.C.A. Fla. 1960) 


May be implied or inferred fram language of court. 


** Discrepancies between surface area noted by the court and the Gazateer are most likely attributable to variations 


in the dates of the observation. 
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Information obtained fram Division of Water Resources, Florida Board of Conservation, Part III Florida Lakes, Gazeteer (1969). 


GIBSON POLK YES *NO 
CALM HILLSBOROUGH NO NO 
UNNAMED HILLSBOROUGH No NO 


ENVIRONMENTAL LAW 


*E.g., Baker v. State, 87 So.2d 497,498 
( Fla.1956). 

"See, e.g., Clement v. Watson, 63 Fla. 
109,58 So. 25(1912); Fra. Arry. GEN. 
Rep., Op. 2-055-15( 1955-56). 

SE.g., Broward v. Mabry, 58 Fla.398, 
412, 50 So. 826, 831 (1909). 

°E.g., Baker v. State, 87 So.2d 497, 
498( Fla.1956 ). 

2°See United States v. Utah, 283 U.S. 
64(1931); United States v. Holt State 
Bank, 270 U.S.49(1926); Guinn, An 
Analysis of Navigable Waters of the 
United States, 18 Baytor L.Rev. 559 
(1966). 

“Silver Blue Lakes Apartments v. 
Silver Blue Lake H.O. Ass'n, 245 


So.2d 609 616-617(Fla.1971) (dissenting 
opinion ). 

22State ex rel. Ellis v. Gerbing, 56 Fla. 
603, 47 So. 353(1908); F. Matoney, S. 
PLAGeER & F. BALDWIN, WATER LAW AND 
ADMINISTRATION—THE FLoripa EXPEri- 
ENCE §22.2(b) (1968). 

*%Adams v. Crews, 105 So.2d 584 (2d 
D.C.A. Fla.1958). 

“The Lake Maitland decision, holding 
that the Trustees were not estopped to 
deny the validity of a Murphy Act deed 
to the lake bed, was grounded upon the 
common law public trust doctrine. This 
doctrine was given express constitutional 
status in 1968 with the adoption of Ar- 
ticle X, Section 11, which explicitly ex- 


Cities Have Alternative 


It was with considerable interest 
with which I read the May Bar 
Journal article entitled “Deep Well 
. Injection: Future Panacea for Wastes 
Disposal?” This article discussed one 
alternative to disposal of sewage and 
industrial waste into surface waters. 
The need for an alternative is clear. 
Many municipalities do not have ad- 
vanced treatment systems, so they 
rapidly pollute our waters. However, 
even “advanced” secondary treatment 
systems leave some impurity in treated 
waters. This relatively clean effluent 
deposited in bodies of water gradually 
degrades their quality. 

The Bar Journal article referred to 
above failed to discuss another al- 
ternative which, in my opinion, may 
be more advantageous and less haz- 
ardous than deep well injection. This 
alternative goes under the broad label 
of land treatment systems. Briefly, 
this method involves disposing of 
partially treated effluent by sprayin 
it on cultivated and uncultivat 
land. The water which penetrates to 
the ground water level is purified by 
means of filtration and organic (bac- 
terial) interactions while passing 
through the top layers of soil. 

Several advantages are apparent 
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over deep well injection. First, the 
effluent is made usable at two stages. 
The partially treated effluent acts as a 
combination fertilizer and irrigation 
treatment when sprayed on the land. 
The remaining water is purified and 
becomes part of the usable ground 
water supply. Effluent disposed of by 
deep well injection is not usable, and 
may be a source of contamination of 
ground water. 


Land treatment systems are already 
being used by several municipalities 
in Texas, California, Michigan and 
Pennsylvania (and perhaps in other 
states). In Florida, Disney World 
uses this method to dispose of its 
waste (and fertilize groves). Articles 
have recently appeared on the sub- 
we and I can recommend a recent 

ok—Clean Water: Nature's Way to 
Stop Pollution (L.A. Stevens author, 
1974). The land treatment method 
may or may not be feasible in some 
or most of Florida, but I would urge 
fellow members of The Florida Bar 
with responsibilities in municipal af- 
fairs to investigate its ssibilities 
versus disposal of partially treated 
effluent in surface waters. 


A. Happap 
Lakeland 


empts from the Trust’s operation sub- 
merged lands theretofore alienated. 
Furthermore, the Florida Supreme 
Court’s decision in Trustees of the In- 
ternal Improvement Trust Fund v. Lo- 
bean, 127 So2d 98 (Fla.1961), may 
negate the Lake Maitland decision. 
*®See, e.g., Coleman v. Schaefer, 163 
Ohio St. 202, 126 N.E. 2d 444(1955). 
**Such as it utilized by federal govern- 
ment in its “commerce clause test” of 
navigability as first articulated in United 
States v. Appalachian Electric Co., 311 
U.S. 377( 1940); See Guinn, An Analysis 
of Navigable Waters of the United 
States, 18 Baytor L. Rev. 559( 1966). 


Specialization Issue 


In behalf of the ABA Special Com- 
mittee on Specialization, may I con- 
gratulate The Florida Bar and The 
Florida Bar Journal on its March 
1974 issue dealing with specialization. 


At this time two states have 
implemented plans dealing with 
specialization, California and New 
Mexico, and eight states, including 
your own, are considering various 
plans. 


The Florida plan has aspects of 
the California plan and the New 
Mexico plan, and we would encour- 
age its adoption, since we may find, 
in operation, that it may be the best 
of both plans. 


It is interesting that only two states 
east of the Mississippi River are con- 
sidering specialization in one form or 
another, the states of Florida and 
New Jersey. Florida is recognized 
nationally as having an excellent bar 
association. Under the circumstances, 
we would be very pleased to cooper- 
ate and work with your state in the 
implementation of its plan. 


—ARTHUR M. Lewis 
Hartford, Conn. 
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Reverse Discrimination 


FEINBERG 


In Kahn v. Shevin, 42 U.S.L.W. 
4591 (U.S. April 24, 1974), the 
Supreme Court held that due to 
historical social, educational and 
economic deprivations suffered by 
a class of people identifiable solely 
by the immutable biological char- 
acteristic of membership in the fe- 
male sex and the equally immuta- 
ble human factor of widowhood, 
states may constitutionally afford 
them outright financial tax assist- 
ance, without giving an equal bene- 
fit to widowers similarly situated, 
regardless of the personal financial 
needs of any individual member 
of the privileged group. The prin- 
ciple of Kahn is equally applicable 
to the issue of so-called “reverse 
discrimination” presented to the 
Supreme Court, in De Funis t. 
Odegaard, 42 U.S.L.W. 4578 (U.S. 
April 23, 1974). 

The substantive issue in De Funis, 
never reached because of mootness, 
was whether a state law school 
could take it upon itself to reject 
equally qualified law applicants 
through a preferential treatment 
program calculated to assist minor- 
ity law school applicants whose 
qualifications on a traditional test 
of first year capability would have 
resulted in only token representa- 
tion for such minorities in the 
freshman law class at the Univer- 
sity of Washington.' Nevertheless, 
but for the minority preference 
program, a substantial number of 
minority applicants for whom space 
was not available at the law school 
were considered to be capable of 
successfully undertaking a legal 
education and becoming qualified 
members of the legal profession. 

This article will attempt to an- 
swer some of the major nagging 
questions of “reverse racism” raised 
by De Funis and, in light of Kahn, 
further suggest a possible national 
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economic framework, which if ef- 
fectively put into operation might 
avoid the almost intractable issue 
of confrontation presented by De 
Funis. 

What appears to disturb many 
legal scholars and concerned or- 
ganizations is not that a minority 
preference program was being of- 
fered to ethnic, sexual or racial 
groups which had suffered histori- 
cal deprivations, but that the pro- 
gram was being offered by the 
University of Washington Law 
School, a school which all con- 
cerned parties, more or less, con- 
ceded had contributed in no signifi- 
cant way to the deprivations of the 
minority groups and had no re- 
sponsibility for the disproportionate 
small number of minority students 
represented in the entire law school 
class. 

Aside from the fact that the ma- 
jority opinion in Kahn v. Shevin 
reached its conclusion without at- 
tempting to assign specific respon- 
sibility for the deprivations suffered 
by females in a male dominated 
culture (this assertion may be veri- 
fied by the quoted portion from 
Kahn below), clearly the de facto 
versus de jure analysis articulated 
above is an overly insular way of 
viewing a particularized result of 
the national problem of ethnic, 
sexual and racist prejudice. 

This case involves a national law 
school, with a policy of admitting 
a substantial number of students 
from out of state. Even if the state 
and the institutions themselves 
were totally free of any taint of 
racial discrimination, admission of 
some students under criteria that 
operate to exclude others, who were 
victims of racial discrimination in 
other parts of the country, could 
raise serious equal protection ques- 
tions. See Oregon v. Mitchell, 400 


U.S. 112, 133-134 (1950) (Black, 
J.) (the effects of racial discrimi- 
nation, whenever it occurs, present 
a national problem that can be re- 
sponded to even with regard to the 
state without a history of discrimi- 
nation ).” 

In Kahn v. Shevin, by a 6 to 3 
vote, the Supreme Court upheld 
the widow's tax exemption with a 
qualified additional endorsement by 
two of the three dissenting Jus- 
tices,* leaving only Justice White 
in full dissent. He lamented on 
14th amendment equal protection 
grounds that: 

It seems to me that the state in this case 
is merely confirming an economic bene- 
fit in the form of a tax exemption and has 
not adequately explained why women 
(widows, actually, granted a special tax 
exemption) should be treated differently 


than men (similarly situated widowers ). 
42 U.S.L.W. 4591, 4595. 


At the outset, we will attempt 
to correct a major misconception 
advanced by some writers who sup- 
port the De Funis position against 
the University of Washington Law 
School: In what is generally con- 
ceded to be the most influential 
brief filed on behalf of De Funis, 
opposition to the special minority 
preference program was in part 
based on the assumption that en- 
rollment of less qualified minority 
applicants for first year enrollment 
at the law school would have re- 
sulted in the exclusion from enroll- 
ment of Mr. De Funis due to the 
limited number of available first 
year positions. ( Brief of B’nai B'rith 
at 12.) By forcefully advancing this 


Alfred Feinberg is assistant director 
of law reform with Legal Services of 
Greater Miami, Inc. He writes this 
column this month on behalf of the 
Legal Aid and Indigent Defendant 
Committee of The Florida Bar, Paul 
C. Doyle, Jacksonville, chairman. 
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contention, which apparently lacked 
very little support in the trial rec- 
ord, the B’nai Brith brief, in claim- 
ing De Funis’ individual claim of 
superiority over some of those who 
may have been accepted in his 
stead, has unfortunately created an 
insidious inference of monumen- 
tally incorrect proportions to the ef- 
fect that minority students accepted 
under the special minority prefer- 
ence program are either presump- 
tively or, in fact, totally unqualified 
for enrollment in law school, and 
that if accepted would either fail 
miserably or drop out for some 
other reason. Of even greater con- 
cern to the legal profession (and 
certainly to the clients represented 
by these “inferior” law graduates) 
graduates from the preference pro- 
gram may become incompetent 
practitioners of the art of juris- 
prudence.‘ 

Contrary to this twisted view, 
the law school was in fact faced 
with a most difficult problem of 
deciding how to fill a few remain- 
ing freshman vacancies from a large 
number of applicants, all of whom 
appeared to be of nearly equal 
qualification, although Mr. De 
Funis’ “score” was probably slightly 
higher than some of the minority 
applicants still in contention. It 
was, however, realistically recog- 
nized that the slight difference in 
scores was probably inconsequen- 
tial.® 

Two rather obvious arguments 
may be made to distinguish the 
sexually discriminatory tax prefer- 
ence found constitutional in Kahn 
from the minority preferences of 
the type at issue in De Funis: 

First, in providing tax relief to 
widows but not to widowers, un- 
like the minority preference pro- 
gram initiated by the University 
of Washington, no one is directly 
excluded from benefits otherwise 
due them. 

The second objection to a possi- 
ble ruling in favor of preferential 
minority treatment, was most artic- 
ulately made not in any of the 
many briefs filed by counsel on 
both sides in De Funis, but in a 
letter from Richard Holland to the 
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Editor of the New York Times and 
printed on May 5, 1974. 

Mr. Holland describes the Uni- 
versity of Washington minority 
preference program as a “quota” 
system: Whether one advocates 
“quotas” for minority advancement 
or, as sometimes euphemistically 
described, “affirmative action goals,” 
to rectify remnants of past dis- 
crimination, not even the most ar- 
dent opponents of the law school’s 
minority preference program sug- 
gest it calls for acceptance of a 
fixed number of unqualified en- 
rollees; it merely requires a choice 
between qualified applicants who 
must nevertheless vie for a limited 
number of available positions. Giv- 
ing the benefit of the doubt to mi- 
nority applicants in a small per- 
centage of cases cannot truly be 
characterized as a “quota.” With 
this comment upon Mr. Holland’s 
use of the term “quota,” Mr. Hol- 
land’s criticism of preferential mi- 
nority treatment as applied to the 
facts of De Funis is in part quoted 
below: 


The issue thus reduces not to one of 
race or sex, but to one of economics; 
stated in its simplest terms: Who must 
pay for the damages of past discrimina- 
tion; it is grossly unfair to present the 
bill, through a quota system to the pres- 
ent generation of young white males, 
most of whom are more liberal than any 
of their forebears, but whose brotherhood 
and good will could quickly be eroded 
by the very kind of discrimination others 
have so valiantly fought. (New York 
Times, May 5, 1974, at 93.) 


Unlike De Funis, the granting of 
a tax exemption to widows, but not 
to equally situated widowers, may 
arguably be differentiated from the 
De Funis preferential treatment in 
that the widow's tax exemption 
does not call for the mutual exclu- 
sion of another person from the 
same benefit. Kahn justifies the ap- 
parent equal protection violation 
between widows and widowers 
thusly: 


There can be no dispute that the financial 
difficulties confronting the lone woman 
in Florida or in any other state exceed 
those facing the man. Whether from 
overt discrimination or from the social- 
ization process of a male dominated cul- 
ture, the job market is inhospitable to 


women seeking any but the lowest paid 
jobs. There are of course efforts under- 
way to remedy this situation on the fed- 
eral level. Title VII of the Civil Rights 
Act of 1964 prohibits covered employers 
and labor unions from discrimination on 
the basis of sex, as does the Equal Pay 
Act of 1963. But firmly entrenched prac- 
tices are resistant to such pressures, and 
indeed, data compiled by the Women’s 
Bureau of the United States Department 
of Labor show that in 1972 women work- 
ing full-time had a median income which 
was only 57.9% of the male median—a 
figure actually six points lower than had 
been achieved in 1955. (42 U.S.L.W. 
4591, 4592.) (Citations and footnotes 
omitted ). 


Clearly the tax exemption given 
to widows, while somewhat subtle, 
but nevertheless actual and tangi- 
ble in terms of monetary losses to 
governmental coffers, precludes all 
of us from the benefits which these 
additional tax revenues might pur- 
chase, (possibly even including the 
expansion of a state law school 
facility ). 

Assuming, as does Mr. Holland, 
that the current generation of 
whites is not responsible for the 
historical sufferings of minority 
groups, nor for the lingering legacy 
of such deprivations due to past 
discrimination and prejudice, Mr. 
Holland asks some very legitimate 
questions regarding the reasons 
why the sins of the fathers should 
be expiated by the suffering of the 
sons. 

Continuing the original assump- 
tion of a blameless younger genera- 
tion, the guilty parties are racist 
school administrators, like-minded 
employers, unions, national and 
international corporations and _ all 
others who have contributed to the 
subjugation of minority groups. Are 
these malfeasors to escape scot free 
from their past immorality, if not 
illegal racist activities, notwith- 
standing the fact that they often 
continue to control the very insti- 
tutions which are by and large 
responsible for the plight of the 
dehumanization of ethnic, racial 
and genetic groups in the United 
States? What is being suggested 
here is that Mr. Holland’s argu- 
ments of the suffering of the in- 
nocents can be extended not only 
to innocent parties such as Mr. 
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De Funis, who are discriminated 
against by institutions which them- 
selves are free from historical and 
institutional racism, but may 
equally be extended to a contem- 
porary generation of innocent vic- 
tims of governmentally compelled 
social readjustments in those educa- 
tional and other institutions which 
formerly engaged in open and no- 
torious de jure segregation. 

For example, when minority hir- 
ing goals are imposed by federal 
statutes or federal courts upon em- 
ployers or labor unions which have 
been found guilty of institutional 
racism, it is not uncommon for 
mathematical ratios to be imposed 
upon such institutions to make the 
minority-white student or employee 
ratio more equitable to overcome 
illegal racist policies.?7 Such im- 
posed ratios necessarily have the 
exact same effect upon the equally 
qualified white applicants who are 
thereby excluded as the exclusion 
of Mr. De Funis from the Univer- 
sity of Washington Law School due 
to the voluntary minority prefer- 
ence program adopted by the latter. 

On the education front the situ- 
ation is of course precisely the 
same. Indeed, in almost identical 
language as the Supreme Court 
used in Kahn, quoted above, in 
many of the school desegregation 
cases the Court has ordered school 
pairings, rezonings, bussing and in- 
deed, direct orders to legislative 
bodies to impose taxes for the pur- 
pose of overcoming the effects of 
segregated school systems.® 

In these many school desegrega- 
tion cases it is obvious that racist 
school administrators are not the 
ones who “suffer”: As the result of 
these remedial measures, presum- 
ably innocent children are dis- 
placed, shifted around and other- 
wise inconvenienced. 

Is the contemporary generation 
of whites and blacks any the less 
victimized by the corrective mea- 
sures being now imposed by legis- 
latures, courts and administrative 
bodies because the segregation or 
minority underrepresentation which 
exists is de jure rather than de 
facto? The answer is obviously no. 

The above exposition is not in- 
tended to satisfy Mr. Holland’s 
basic and legitimate complaint. It 
is, however, an attempt to find a 
starting point to require a more 
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comprehensive and equitable at- 
tack upon the compensatory re- 
quirements due to minority and de- 
prived groups who have suffered 
social, economic and educational 
deprivations whether or not their 
human misfortunes can be traced 
to de jure or de facto causes. The 
only question which should be 
asked is whether these deprivations 
are the result of immutable biologi- 
cal or ethnic factors over which 
their victims have no control. 
There are in fact historical ex- 
periences of national compensatory 
programs and reparations, if you 
will, which, if not original in con- 
cept, may be developed through 
progressive taxation, particularly of 
those institutions most responsible 
for the deprivation of minority 
groups (usually the wealthiest in- 
stitutions, including big govern- 
ment). (E.g. educational impact 
grants for children on military 
reservations, 20 U.S.C. § 241), and 
compensatory employment; and 


comprehensive employment and 
training programs, 29 U.S.C. § 794 
et seq. 

On a national and international 
scale, programs similar to the Mar- 
shall Plan following World War II 
and the continuing German Rep- 
arations Program, also following 
the holocaust of that war, may be 
directed at fulfilling the promise of 
full citizenship to blacks and other 
minority groups within the United 
States. Adoption of such programs 
if properly administered can mini- 
mize the confrontation aspects and 
mutual exclusion problems which 
are at the heart of the De Funis 
dilemma. 

As a starter, a program could be 
commenced to subsidize such in- 
stitutions as the University of 
Washington and any other educa- 
tional or business institution which 
chooses to compensate for histori- 
cal wrongs perpetrated upon de- 
prived ethnic, racial and sexual 
groups by earmarking taxpayer 
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EQUAL JUSTICE UNDER LAW 


funds to supplement programs at 
these already existing business and 
educational institutions solely for 
the purpose of increasing their com- 
pensatory efforts. At the same time 
these institutions should be re- 
quired to maintain their current 
effort in their nonpreferential pro- 
grams. What is being suggested 
here is a financial assistance plan 
for otherwise qualified applicants 
similar to that provided to widows 
constitutionally sanctioned in Kahn 
for the very same justification ar- 
ticulated in that opinion, but ex- 
panded to a national scale and 
made available to all historically 
deprived groups. 0 


FOOTNOTES 


1 It was estimated that out of only 150 
available openings in the first year law 
school class a the University of Washing- 
ton in 1971, (Brief of B’nai B’rith at 4) 
“at most, one black, one Chicano or na- 
tive American might have been (in- 
cluded) in addition to the” one black 
whose mathematically computed entrance 
examination score would have included 
him regardless. (Brief of the Legal Aid 
Society of Alameda County and the 
National Association for the Advance- 
ment of Colored People, et al., as Amici 
Curiae at 15.) 

?See also Porcelli v. Titus, 302 F. 
Supp. 726 (D.N.J. 1969), aff'd 431 F.2d 
1254 (3d Cir. 1970), cert. denied, 402 
U.S. 944 (1951) (approving a plan of 
voluntary integration specifically disclaim- 
ing a finding of de jure segregation); 
see also Lau v. Nichols, ——U.S.——, 39 
L.Ed.2d 1 (decided January 21, 1974). 

*In Kahn, Mr. Justice Brennan, with 
whom Mr. Justice Marshall joined, dis- 
sented from the majority opinion, but 
would appear to have agreed with a 
more narrowly drawn tax exemption stat- 
ute for widows on the basis of an ad hoc 
financial need determination. (42 U.S. 
L.W. 4591, 4593-4594.) This individ- 
ualized assessment approach is akin to 
the one advanced by Mr. Justice Douglas 
in his dissenting opinion in De Funis, 
the only articulated view in that case of 
the substantive issues presented. See, 42 
U.S.L.W. 4578, 4580-4588. 

“Such a result is of course unthink- 
able in a society which professes to strive 
in all of its endeavors to seek out and 
train its most promising technicians and 
professionals to attend its educational in- 
stitutions (regardless of the demonstrably 
high rate of failure to achieve this ad- 
mittedly idealistic societal goal). See e.g., 
Halberstram, “The Best and the Bright- 
est,” (1972); and “The Continuing Saga 
of Watergate.” 


*“Both (De Funis) petitioners and 
certain of their supporting amici attempt 
to raise the spector of law schools ad- 
mitting large numbers of unqualified 
black and other minority students with 
the result of excluding qualified whites 
and eventually fostering unqualified at- 
torneys on the black community. There 
is no basis in the record to substantiate 
such a contention with regard to the 
University of Washington. All the testi- 
mony clearly indicates that in every in- 
stance persons were admitted who it 
reasonably believed to be qualified and 
capable of succeeding in law school and 
as lawyers.” (Brief of the N.A.A.C.P. 
Legal Defense and Education Fund, Inc., 
as Amicus Curiae at 4 n. 9.) 

Indeed, the B’nai B'rith brief, at 12, 
quoted the law school dean from the 
trial record as having stated, “some of the 
indicators used have a margin of error 
even as to students from the major cul- 
ture and we know that as to students 
from these minor cultures, they may 
even be less reliable.” 

* To be absolutely fair to Mr. Holland, 
his claim that minority preferential treat- 
ment programs constitutes the creation 
of a “quota” system, the term is in fact 
repeatedly referred to in the B’nai B'rith: 
brief at 18-19. However, as is pointed 
out in the Brief of the N.A.A.C.P. Legal 
Defense Fund, Inc. at 8: 

“There was no quota, and at no time 
were minority applicants accepted who 
did not meet the same standard imposed 
on all applicants, minority and non-minor- 
ity alike, vis., the expectation of satis- 
factory achievement in law school and 
the profession. Indeed the Law School 
in this case could not, for the purpose of 
filling a quota have deliberately chosen 
a minority student with less overall prom- 
ise than De Funis even if it had wanted 
to, because the data available was not 
sufficiently precise to allow such judge- 
ment. Thus it simply cannot be de- 
termined, and certainly not from this 
record, that De Funis was kept out of 
law school because of his race .. . 

“The admission of unqualified minority 
students in order to obtain a fixed num- 
ber, not the situation presented here, 
would indeed be of questionable con- 
stitutionality if it resulted in the ex- 
clusion of other qualified applicants.” 

* See, e.g., Bridgeport Guardians v. 
Bridgeport Civil Service Commission, 482 
F.2d 1873 (2d Cir. 1973); Carter v. 
Gallagher, 452 F.2d 315 331 (8th Cir. 
1971) (en banc), cert. denied 406 U.S. 
950 (1972); Pennsylvania v. O’Neill, 348 
F.Supp. 1084 (E.D.Pa. 1972), modified 
en banc, 473 F.2d 1029 (8d Cir. 1973); 
and N.A.A.C.P. v. Allen, 340 F.Supp. 
703 (M.D. Ala. 1972). 

* See, e.g. Swann v. Charlotte-Mech- 
lenburg Board of Education, 402 U.S. 1, 
16, 28, 28 L.Ed.2d 554 (1971); Griffin v. 
School Board, 377 U.S. 218, 224, 230- 
231, 233, 12 L.Ed.2d 256 (1964). 
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LABOR LAW 


SLEPIN 


Florida Labor Law: Administrative Law Paradigm . . . and Problem 


“Accidental government” is the 
catchy formulation of a fact of life 
which ought not to be embarrass- 
ing to us. After all, Iraenaeus 
claimed that government was an 
enterprise or imposition necessi- 
tated by the Fall; and an Existen- 
tialist of some perspicacity insists 
that our existential predicament is 
that man is constitutionally incapa- 
ble by dint of that Fall of accu- 
rately translating intention into 
performance; hence, our finitude 
and fallibility. 

All of this means, in fine, that 
most of what happens even in 
terms of governance, that process 
which we reify and call govern- 
ment, is not quite by design, or is 
much more by inadvertence than 
textbooks would admit. On the 
other hand, or utilizing another 
perspective, private designs, appre- 
ciated as such only by the designer 
or a limited coterie of allies, often 
result by the nescient acquiescence 
of the many in “accidental govern- 
ment.” 

Two aspects of our accidental 
government, one meritorious and 
seminal, and the other a manifesta- 
tion of misfortune, constitute the 
subject matter of this article. 

Lord Russell stated perceptively 
that “there is no nonsense so arrant 


Stephen Marc Slepin is an attorney 
with offices in Tallahassee and Miami 
and is the former chairman of the 
Florida Industrial Relations Commis- 
sion. Prior to serving on the Industrial 
Relations Commission, Slepin was di- 
rector of Florida Labor and Employ- 
ment and chief trial counsel to the 
State Board of Education. Slepin re- 
ceived his LL.B. from the University 
of Miami and is a member of The 
Florida Bar. He authors the column 
this month on behalf of the Commit- 
tee on Labor Relations Law, John- 
Edward Alley, chairman, Guy O. 
Farmer II, editor. 
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that it cannot be made the creed 
of the vast majority by adequate 
governmental action.” The epochal 
Government Reorganization Act of 
1969, Chapter 69-106, Laws of 
Florida, was more than adequate 
governmental action. While the 
Act was by and large effective in 
streamlining Florida government, it 
gave rise to certain nonsensical 
manifestations—not the least arrant 
of which related to the state’s labor 
department and the State of Flor- 
ida Industrial Relations Commis- 
sion.! 

Prior to 1968, Florida had a de- 
partment of labor: the Florida In- 
dustrial Commission, at the top of 
which was a tribunal, the Full 
Commission constituted of a chair- 
man and two members, no more 
than one of whom was to be an 
industry representative, and no 
more than one of whom was to 
have been a labor representative. 
The Government Reorganization 
Act reduced Florida’s labor depart- 
ment to a division of a new um- 
brella agency, the Florida Depart- 
ment of Commerce—embracing 
both the former labor department 
and the former Florida Develop- 
ment Commission. Thenceforth, the 
labor department was to be known 
as the Division of Labor and Em- 
ployment Opportunities, and the di- 
rector of that division (employed by 
the secretary of commerce) was also 
to serve as chairman of the State of 
Florida Industrial Relations Com- 
mission (to be appointed and com- 
missioned as an officer of the state 
by the Governor). The result was 
a singular absurdity: a full-time 
employee (the director of Labor 
and Employment Opportunities ) 
was also a full-time officer of the 
state (chairman of the Commis- 
sion), the former being employed 
by the secretary of commerce and 


the latter being appointed by the 
Governor, with both functions re- 
siding in one person. This was 
somewhat like requiring the Secre- 
tary of the U. S. Department of 
Labor also to serve full-time as 
chairman of the National Labor 
Relations Board or chief judge of 
the Circuit Court of Appeals for 
the District of Columbia. Besides 
challenging the inexorability of the 
24 hour day, such an arrangement 
ran afoul of the principle that a 
man ought not to be a judge of his 
own actions: for the innumerable 
actions of the director of Labor and 
Employment Opportunities were 
subject to review by the appellate 
tribunal on which he served as 
chairman and the only full-time 
member. To compound the felony, 
that appellate tribunal was required 
to review for errors of law the or- 
ders of judges of industrial claims, 
as well as the decisions of appeals 
referees;? yet, membership on the 
Industrial Relations Commission 
carried with it neither professional 
nor judicial qualifications. 

By administrative action of Gov- 
ernor Askew, later institutionalized 
by legislative action,’ the Indus- 
trial Relations Commission was dis- 
engaged from the Division of Labor 
and Employment Opportunities, 
and the chairmanship of the Com- 
mission was divorced from the 
directorship of the labor agency. 
Additionally, judicial qualifications 
and salary were made statutorily 
attendant to operation of the Com- 
mission, and Senate confirmation 
of the Governor’s appointments 
to the Commission were instituted. 

The result of that benign reform 
is that Florida had, for the first time 
in its political history, a full-time 
and judicially qualified administra- 
tive appeals commission, indeed, 
the state’s only administrative law 
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appeals tribunal, to review the or- 
ders of the state’s administrative 
law judges (judges of industrial 
claims), among other appellate re- 
sponsibilities. As declared by Chief 
Justice Roberts in his “State of the 
Judiciary” address to The Florida 
Bar, June 20, 1972: 


By administrative directive, he [Governor 
Askew] appointed three members of the 
Florida Industrial Commission, each pos- 
sessing the legal qualifications of a circuit 
judge, and directed them to review cases 
handled by the judges of industrial claims 
in the same general manner as our dis- 
trict courts of appeal review circuit 
courts. Pursuant thereto, the Commission 
established a Court of Workmen’s Com- 
pensation Appeals, sitting en banc as 
often as necessary, proceeding generally 
under the rules of appellate procedure, 
and with the same formality and dignity 
as other appellate courts. . . . It has 
been a great step forward in expediting 
and properly disposing of the claims of 
the victims of industrial accidents. 


Further, with respect to this aspect 
of the Commission’s jurisdiction, a 
perceptive observer of workmen’s 
compensation jurisprudence, Leo 
Alpert, amended his well known 
treatise, which had said: “That the 
Commission will continue to be a 
way station on the route to the 
Supreme Court seems most du- 
bious,” anticipating abolition of the 
Commission, to note: 


Chapter 72-241, an apparently simple 
piece of legislation, was enacted for the 
purpose of creating the Commission as 
the court of review for compensation 
cases. Each of the sessions of the legisla- 
ture for several years before 1972 had 
wrestled with the problem of creation, 
but none successfully. Then in 1972 the 
Industrial Relations Commission was 
made a full-time post: “and each ap- 


‘pointee shall have the qualification re- 


quired by law for circuit judges.” Under 
this enabling act, and with circuit court 
salary, the Industrial Relations Commis- 
sion became a court, sitting in robes, 
with a clerk and bailiff .. . 


That, in the popular phrase, is 
the good news. Florida’s adminis- 
trative law is finally possessed of a 
cadre of administrative law judges 
and an administrative appeals tri- 
bunal,* portending expansion of 
their services into other areas of 
administrative law by accretion of 
jurisdiction and concomitant fund- 
ing at the will of the Legislature. 
By either ad hoc or systematic 
imputation of jurisdiction to the 
administrative law judges, with ap- 
pellate jurisdiction to the Commis- 
sion, the Legislature could utilize 
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a most conservative method of 
achieving the most revolutionary of 
advances in the administrative law 
adjudicatory processes. At present, 
administrative law adjudications 
generally constitute a gallimaufry 
not renowned for due process pro- 
tections, and largely devoid of pro- 
fessional adjudicatory facilities. 
But, then, there is the not-so-good 
news. At the time of the Govern- 
ment Reorganization Act of 1969, 
Florida had become the eighth or 
ninth largest state in the union, 
with a renowned commercial dyna- 
mism and a burgeoning complex of 
labor problems attendant to the 
commercial hurly-burly. Yet, as 
noted, the Legislature, with a flick 
of the pen, abolished Florida’s 34- 
year-old labor department, or made 
it an agency absconditus, by rele- 
gating it to the status of a division 
of a newly created department, 
albeit the largest element of that 
synthetic department. But reorgan- 
ization, like revolution, develops a 
logic of its own, and reorganizers 
are sometimes like the lawyers of 
whom Cicero spoke when he held 
that there is no absurdity to which 
a lawyer will not resort in the de- 
fense of an earlier absurdity. Ac- 
cordingly, by the enactment of 
Chapter 73-283, Laws of Florida, 
1973, Florida’s labor agency, a full- 
fledged Department of Labor be- 
fore 1969, reduced to a Division of 
Labor and Employment Opportu- 
nities by the Government Reorgani- 
zation Act of 1969, became further 
fractionalized into two separate and 
distinct divisions within Florida’s 
business department, the Depart- 
ment of Commerce. The Division 


of Labor and Employment Oppor- 


tunities created in and by §20.17, 
Florida Statutes, became bifurcated 
into the Division of Labor and, 
separately, the Division of Employ- 
ment Security. Whatever compre- 
hensiveness of jurisdiction, author- 
ity or efficacy Florida’s labor agency 
might have claimed after the rather 
regressive effect upon it by the 
Reorganization Act of 1969, must 
be considered to be prospectively 
diminished by the enactment of 
Chapter 73-283, Laws of Florida. 
To state the obvious, there must 
now be two division directors 
rather than one; two administrative 
assistants rather than one; a deputy 
director of employment security 
and an assistant director of labor, 
rather than one assistant director if 
any; a proliferation of coordinating 
committees and meetings hereto- 
fore not required by the structure of 
the agency; more elaborate fund- 
ing; artificiality of delineated re- 
sponsibilities; aH unquestionably in 
dimunition of the efficiency and 
efficacy of the labor agency’s mis- 
sion as established by law, as well 
as a weakened posture of the 
agency vis-a-vis the United States 
Department of Labor. 

Chapter 73-283, Laws of Florida, 
does nothing to re-elevate Florida’s 
labor agency to the jurisdictional 
heights it enjoyed prior to 1969, 
notwithstanding the geometrical 
growth of its responsibilities and 
the almost incalculable prolifera- 
tion of labor problems, but has ac- 
tually splintered the labor agency 
into two functionally indivisible 
but now structurally sundered units 
of a larger, business-designated, 
department. How, for example, to 
insure the best use of federal tax 
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dollars, trust fund monies or gen- 
eral revenue by utilizing Employ- 
ment Services personnel in, for ex- 
ample, Marianna to discharge a 
child labor inspection for the Bu- 
reau of Workmen’s Compensation? 
Prior to 1969, the chairman of the 
Florida Industrial Commission com- 
manded same; subsequent to 1969, 
the director of the division/chair- 
man of the Industrial Relations 
Commission could command same 
at the sufferance of the Secretary 
of the Department of Commerce. 
Now, by virtue of the 1973 legisla- 
tion, two division directors and 
their respective deputies or assis- 
tants, and their respective bureau 
chiefs must coordinate, presumably 
through the secretary of the De- 
partment of Commerce and/or one 
of the two deputy secretaries and/or 
intervening delegates, in order to 
attempt to align the policies of the 
newly delineated units. To suggest 
that this legislation is calculated to 
promote efficiency, efficacy of mis- 
sion or managerial rationality would 
be to debase the ordinary under- 
standing of the language beyond 
acceptable limits. 

The labor agency, now fractional- 
ized, operates Unemployment Com- 
pensation, Disaster Relief, Florida 
State Employment Service, Man- 
power programming, Emergency 
Employment programming, Work- 
men’s Compensation, Child Labor 
programming, Prevailing Wage pro- 


gramming, Industrial Safety (weak- 


ened by federal preemption under 
the Occupational Safety and Health 
Act), Apprenticeship and pre-Ap- 
prenticeship programming.’ Now, 
coordination of the labor programs 
must be effectuated, if at all, by a 
myriad of functionaries and em- 
ployees under the jurisdiction of 
other functionaries, within the 
framework of a department presided 
over by a state officer. To further 
complicate matters, Unemployment 
Compensation appeals referees 
(hearing examiners) are ensconced 
within the Bureau of Unemploy- 
ment Compensation of the Division 
of Employment Security, while the 
state’s administrative law judges 
(judges of industrial claims) are 
lodged within the Bureau of Work- 
men’s Compensation of the Division 
of Labor—but the decisions of the 
former and orders of the latter are 
appealable to the State of Florida 
Industrial Relations Commission, 
the jurisdiction of which Commis- 
sion differs markedly in respect of 
the types of appeals involved. Such 
a splintering of organization and 
responsibility makes effectuation of 
Commission orders a sometimes 
breathtaking exercise. 

Dean Swift once observed that 
you cannot reason a man out of 
what he’s not been reasoned into, 
and an unscientific survey of the 
legislators who approved of Chap- 
ter 73-283, Laws of Florida, sug- 
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gests that its passage was not de- 
pendent upon a rigorous knowledge 
of its meaning or understanding of 
its implications. This, then, suggests 
the unhappy conclusion that it may 
take more than the catalogue of 
curiosities or declaration of ineffi- 
ciencies hereinbefore made to re- 
form the law in a manner comport- 
ing with the needs of the State of 
Florida and the requirements of 
operational efficiency. 


“Accidental government” may be 
recognized as a fact of life without 
being, thereby, carelessly sanctioned 
or infinitely acquiesced in. Gov- 
ernmental reorganization ought not 
to become like Plato’s astronomy as 
described by Francis Bacon: “Like 
the ox of Prometheus—a slick, well- 
shaped hide, stuffed with rubbish, 
goodly to look upon, but containing 
nothing digestible.” oO 


FOOTNOTES 


*The requirement that there be no 
more than 25 departments in the execu- 
tive branch (formerly the executive de- 
partment of government) Fla. Const., 
Art IV, §6, hung like a Sword of Damo- 
cles over the myriad agencies, prompting 
legislators to combine even inconsonant 
agencies to satisfy, as by some Pytha- 
gorean ritual, the mathematical command. 

* Judges of industrial claims are some- 
what akin to circuit judges, Pierce v. 
Piper Aircraft Corp., 279 So.2d 281 (Fla. 
1973), and are officers of the State of 
Florida, Opinion of the Attorney Gen- 
eral 073-37 (March 3, 1973), who must 
be qualified by service at the bar and 
who constitute Florida’s only administra- 
tive law judges. 

*Chapter 72-241, Laws of Florida, 
1972; §20.17(7), F. S. 

“The Commission has instituted the 
procedures operative in the Supreme 
Court of Florida and the district courts 
of appeal, and has completed a two-year 
collaboration with The Florida Bar re- 
sulting in submission of the Workmen’s 
Compensation Rules of Procedure to the 
Supreme Court for its review and ap- 
proval of same prior to the filing and 
implementation of said rules. 

*Florida is the only state in which 
the Employment Security administrator, 
recognized as such by the federal au- 
thorities, is other than the operating di- 
rector of the Employment Security pro- 
gram. 
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Private School Tuition and Clifford Trusts 


Parents with school age children 
and tax practitioners alike may 
study with great interest the recent 
trial judge’s decision in the United 
States Court of Claims case of 
Wyche v. U.S. Involved were three 
Clifford type trusts established by 
a South Carolina attorney, as 
grantor, with his wife, as trustee, 
for the benefit of their three chil- 
dren. 

The Internal Revenue Code pro- 
vides that under certain conditions 
the grantor is treated as the owner 
of a portion of a trust created by 
him. As a result, he is taxed on that 
portion of the trust’s income. How- 
ever, the grantor can generally 
avoid tax on the trust income if the 
corpus of the trust reverts to the 
grantor only after a period of not 
less than ten years, with the income 
during the term of the trust being 
paid to or applied for the benefit 
of the designated beneficiary. This 
deferred reversion feature is a basic 
characteristic of a “Clifford” trust. 

In Wyche, the benefiiciaries were 
minor children of the grantor whom 
the grantor was obligated to sup- 
port. In this situation, the question 
can arise as to whether the trust 
income used for the benefit of the 
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children is in discharge of the 
grantor-parent’s support obligation. 
If it were in discharge of such an 
obligation, the income would be 
taxable to the grantor notwith- 
standing the deferred reversion pro- 
vision in the trust. 

The Wyche holding provided 
that the grantor’s gross income did 
not include income from the trusts 
to the extent such income was used 
to pay for private school tuition and 
music and dancing lessons for the 
grantor’s children. It was deter- 
mined that as a matter of South 
Carolina law the grantor had no 
legal obligation to send his children 
to private day school or to provide 
them music and dancing lessons. 
It was also determined as a matter 
of fact that the grantor did not 
have an implied contractual obli- 
gation to pay such costs. 

While the Wyche holding is em- 
bodied in a “recommended” deci- 
sion of a trial judge which will be 
submitted to the full U.S. Court of 
Claims for review, the decision is 
nevertheless important. It is a most 
recent example in the sparse and 
yet significant series of cases deal- 
ing with the exclusion from parents’ 
taxable income of dollars for their 
children’s education.” 

Tax practitioners should view 
Wyche with particular interest be- 
cause it deals in some detail with 
the technical legal considerations 
relevant to achieving a favorable 
tax result in the Clifford trust con- 
text. While there is-much literature 
on the subject located generally un- 
der the headings “short term trusts” 
or “Clifford trusts” or “trusts for 
dependants” in scholarly and pro- 
fessional publications, much of the 
discussion is speculative for there 
have been few actual cases, and the 
cases that have occurred have 
rarely contained explicit reasoning 


and fact patterns which could be 
carried forward for application in 
other situations.* 

While the tax practitioner may 
view Wyche as a helpful legal 
precedent synthesizing in an actual 
decision many of the relevant rules 
and principles, others may well 
view the case with some concern as 
a signal that the Clifford trust may 
be emerging as a more clearly de- 
fined and effective vehicle to facili- 
tate the desertion of the public edu- 
cation system by many who could 
not, without tax relief, afford to do 
so. Conversely, it may happen that 
as the rules for an effective Clifford 
trust become more definite, par- 
ticularly on the matter of the scope 
of parental support obligations un- 
der local law, Congress will step in 
to change the rules by statute to 
block widespread implementation 
of such trusts as tax avoidance ve- 
hicles. 

For the present, it is useful to 
examine the Wyche decision to 
learn what it instructs for effective 
use of the Clifford trust. 


The Wyche Decision 


One of the arguments advanced 
by the Commissioner to tax the 
trust income to the grantor in 
Wyche was the application of Sec- 
tion 677 of the Internal Revenue 
Code of 1954, as amended.‘ Sec- 
tion 677(a) provides that the 
grantor shall be treated as the 
owner of any portion of a trust 
whose income, without the ap- 
proval or consent of any adverse 
party, may be distributed to the 
grantor. Section 677(b) of the Code 
provides, however, that trust in- 
come shall not be considered tax- 
able to the grantor under subsec- 
tion (a) merely because such 
income in the discretion of the 
trustee may be applied or distrib- 
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uted for the support or mainte- 
nance of a beneficiary whom the 
grantor is legally obligated to sup- 
port or maintain, except to the 
extent that such income is so ap- 
plied or distributed. The Commis- 
sioner also relied on Rev. Rul. 
56-484, 1956-2 C.B. 23, which pro- 
vides that trust income used in the 
discharge or satisfaction, in whole 
or in part, of a legal obligation of 
any person to support or maintain 
a minor is, to the extent so used, 
taxable to such person. However, 
the amount of such income includ- 
able in the gross income of a person 
obligated to support or maintain a 
minor is limited by the extent of 
his obligations under local law. 

Thus a determination of whether 
the grantor in Wyche would be 
taxable on trust income used for 
private school tuition and music 
and dancing lessons under Code 
Section 677 and Rev. Rul. 56-484 
turned on a _ determination of 
whether the grantor’s obligation to 
support his children under South 
Carolina law encompassed these 
particular expenditures. 

The Commissioner lost on this 
issue because he was unable to 
demonstrate (and the court was 
unable to find through its own 
efforts) any authority that under 
South Carolina law the grantor 
had an obligation to provide pri- 
vate school tuition and music and 
dancing lessons as an element of 
his support obligation. As stated by 
the trial judge: 

Defendant [Commissioner] cites no au- 
thority whatever (and none has been 
found) for the proposition that during 
the years in question, even in a divorce 
action, a South Carolina court would 
have recognized that expenditures for 
private day school and music and danc- 


ing lessons were within (a father’s) 
legal obligations under local law.* 


It is important to note that while 
apparently no court of the State of 


South Carolina had ruled on 
whether the particular expenditures 
were within or without the obliga- 
tion of support, the trial judge 
chose to conclude that such ex- 
penditures were not so included. 
Contrast this approach with the 
1941 U.S. Court of Appeals deci- 
sion in Mairs v. Reynolds® where 
under similar circumstances the in- 
come of a trust used to pay for 
tuition and education of a grantor’s 
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minor children at Yale University 
and other private schools was held 
taxable to the grantor on the 
ground that under “general law” 
and “by the public policy of the 
State of Minnesota in particular” 
such educational expenditures were 
in discharge of the grantor’s legal 
obligation to support and educate 
his minor children. 

The trial judge in Wyche elected 
not to pursue inquiry as to what 
the “general law” or the “public 
policy” of the State of South Caro- 
lina might be. It is apparent that 
the trial judge was mindful of Erie 
Railroad v. Tompkins’ since he re- 
ferred to a 1964 article in Taxes 
magazine which strongly criticized 
the Mairs holding for failing to 
recognize the relevance and sig- 
nificance of the Erie decision in 
purporting to apply “general law.”® 

Nowhere does the Wyche deci- 
sion mention the holding of the 
United States Supreme Court in the 
case of Commissioner v. Estate of 
Bosch.® That case involved the ap- 
plication of the marital deduction 
provisions of the Code in a situa- 
tion where an important fact issue 
was a matter governed by state 
law. The United States Supreme 
Court held in Bosch that when the 
application of a federal statute is 
involved, and the underlying sub- 
stantive rule involved is based on 
state law, federal authorities must, 
in the absence of a decision by the 
state’s highest court, apply what 
the federal authorities find to be 
the state law after giving proper 
regard to relevant rulings of other 
courts of the state. Wyche seems to 
come within the Bosch holding. 

Some might conclude that what 
the trial judge in Wyche is saying 
is that if there is no reported au- 
thority imposing the obligation on 
a parent to include a certain ele- 
ment within the obligation to sup- 
port, then that element is not so 
included. Consider, for example, 
the above excerpt from the trial 
judge’s opinion at note 5, supra. 
Much is made of the fact that the 
Commissioner could find no explicit 
holdings to support his position. 
The grantor’s failure to find explicit 
holdings favorable to the grantor 
passes without comment. 

However, such a_ construction 
would be fatally deficient since it 


is obvious that there cannot be 
South Carolina cases dealing with 
each and every separate element 
of support, many of which would 
clearly be within the parents’ sup- 
port obligation. On the other hand, 
the trial judge in Wyche may be 
saying that he has himself deter- 
mined it to be South Carolina law 
that the grantor had no legal obli- 
gation to send his children to pri- 
vate day school or to afford them 
music and dancing lessons. This 
appears to be the approach taken 
where the decision states: 


The determinative consideration here is 
South Carolina law, and upon careful 
consideration of the record and the briefs 
and arguments of the parties, together 
with extensive independent research, it 
is concluded that. for the years here rele- 
vant, plaintiff had no legal obligation 
under South Carolina law to send his 
children to private day school or to afford 
them music and dancing lessons.’° 


Nowhere in the decision is it 
apparent as to what the particular 
fact findings were which led the 
trial judge, upon the “record and 
the briefs and the arguments of the 
parties” and “extensive independent 
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research” to reach such conclusion. 
This is disappointing since the 
method of determining what is and 
what is not within the parental sup- 
port obligation under local law, in- 
cluding an analysis indicating the 
relevant elements, is the key to 
applying Code Section 677 and Rev. 
Rul. 56-484. 

An alternative argument ad- 
vanced by the Commissioner to tax 
the tuition and music and dancing 
lesson expenditures to the grantor 
was that the grantor himself had an 
implied contractual obligation to 
pay these expenses. Here the Com- 
missioner relied on Morrill v. 
United States, a 1964 case in the 
United States District Court for the 
District of Maine.1? In Morrill, 
where trust funds were used to pay 
tuition and room charges for Mr. 
Morrill’s children, the court held as 
a matter of fact that Mr. Morrill 
was under an express or implied 
contractual obligation to pay these 
expenses himself and was, there- 
fore, taxable on the trust income 
expended for these charges under 
Section 677(a). 

It appears that Mr. Wyche was 
careful to profit from Mr. Morrill’s 
experience. Significant findings of 
the trial judge in the Wyche deci- 
sion included the following: (i) 
Neither the grantor nor his wife 
(who was the trustee) executed 
any document with or for the 
school, with the exception that for 
two of the children the grantor, and 
for one of the children the grantor’s 
wife, signed an application form 
(essentially an information sheet) 
in connection with the commence- 
ment of attendance. (ii) The school 
had elected as a matter of policy 
not to enter into contractual ar- 
rangements with parents (or 
others) desirous of having a child 
attend the school. Instead, tuition 
charges and enrollment fees were 
payable in advance of school at- 
tendance. Mrs. Wyche, as trustee, 
paid tuition charges and enrollment 
fees for the Wyche children from 
trust funds in advance of any due 
date. Thus the Wyche accounts 
were never delinquent and no bills 
for any tuition were ever sent to 
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either Mr. or Mrs. Wyche or to 
Mrs. Wyche as trustee or to the 
children. (iii) Mr. and Mrs. Wyche 
made it clear to the school and to 
the music and ballet teachers that 
the trusts were the source of funds 
for tuition and such lessons and 
there were no written contracts 
with either the school or the music 
and ballet teachers. 

Based on the foregoing, the trial 
judge in Wyche distinguished the 
facts in Wyche from the facts in 
Morrill and determined that Mr. 
Wyche was not legally liable for 
payment of the amounts in issue. 


Florida Law and the Obligation 
to Support 


A review of the comprehensive 
survey of the support obligations of 
the 50 states set forth in 1966 in 
the Real Property, Probate and 
Trust Journal indicates that Florida 
law on parental obligation to sup- 
port children fits the general pat- 
tern nationwide.!? That is to say, 
there is little explicit law on the 
subject and what law there is deals 
for the most part with such obliga- 
tion in the broken home situation. 
For example, there is a 1971 deci- 
sion in Florida holding a divorced 
father obligated to finance his 
child’s summer camp expenses.'* 
But as to the items within the pa- 
rental support obligation in the un- 
broken home, there is simply a 
dearth of authority. Since persuza- 
sive arguments can and have been 
made that the legal obligation to 
support in a broken and an un- 
broken family situation is differ- 
ent,'* the dearth of decisions in the 
unbroken home situation is unfor- 
tunate for those trying to plan in 
this area. 

Long ago the general proposition 
was established in Florida that a 
father is obligated to support his 
children.1> Moreover, Florida Stat- 
utes §61.13, as amended in 1971, 
now expressly authorizes a court in 
a proceeding for dissolution of mar- 
riage to order either or both parents 
to support children of their mar- 
riage. Florida Statutes §856.04 pro- 
vides that any parent who willfully 
withholds support from children is 


guilty of a felony. Florida Statutes 
§828.04(2) provides in pertinent 
part as follows: 


(2) Whoever willfully or wantonly .. . 
deprives of necessary sustenance, raiment, 
treatment, or attention his child or ward 
. is guilty of a misdemeanor of the 
first degree, punishable as provided in 
§775.082, §775.083, or §775.084. 


Beyond this, there are Florida 
cases in two areas which signifi- 
cantly relate to the broad limita- 
tions on parental support obliga- 
tions, although these cases do not 
treat the question of particular 
elements of support. 


Reaching Majority Affects 
Support Obligation 


A case in one of these two areas 
is Carmody v. Carmody,'® a 1970 
decision of a Florida district court 
of appeal holding that the parental 
duty to support ceases if the dis- 
ability of non-age is removed. 
Carmody was decided before the 
passage of the Florida Adult Rights 
Law in 1973, which law makes 18 
the age of legal majority in Flor- 
ida.17 Presumably the holding 
would now be construed to termi- 
nate the parental duty to support 
at age 18. This is important in those 
situations where Clifford trust in- 
come might be used for college ex- 
penses (where a child would gen- 
erally be over 18), as opposed to 
expenses for private secondary 
school (where a child would be 
under 18). 


There is, however, a certain de- 
gree of ambiguity in the Adult 
Rights Law which raises questions 
concerning the parental obligation 
to support children between the 
ages of 18 and 21. For example, 
F.S. §743.07(1) provides that per- 
sons in Florida who are 18 years 
of age or older “shall enjoy and 
suffer the rights, privileges and 
obligations of all persons 21 years 
of age,” subject to state constitu- 
tional limitations which are not 
specified (emphasis supplied). The 
underlined words suggest pretty 
clearly that those over 18 years old 
will be obligated to support them- 
selves. However, F.S. §743.07(2) 
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undercuts this construction by pro- 
viding: 

(2) This act shall not prohibit any court 
of competent jurisdiction from requiring 
support for a dependent person beyond 
the age of 18 years; and any crippled 
child as defined in chapter 391 shall 
receive benefits under the provisions of 
said chapter until age 21, the provisions 


of this section to the contrary notwith- 
standing. 


How and when, one might ask, 
is the support obligation to be con- 
tinued beyond 18 by requirement 
of a court of “competent jurisdic- 
tion”? A court cannot “require” 
support if there is no legal obliga- 
tion to provide such support. At 
least a partial answer to this ques- 
tion may be found in Florida de- 
cisions indicating that a parent may 
be required to support adult chil- 
dren who are mentally and physi- 
cally unable to support them- 
selves.1§ 


Significantly, the Florida Attor- 
ney General has opined that the 
Adult Rights Law emancipates par- 
ents from being legally responsible 
financially for their children who 
are 18, 19 or 20 years of age.'® The 
opinion notes the provision per- 
mitting a court of competent juris- 
diction to require support for “a 
dependent person beyond the age 
of 18 years”; but does not explain 
what it might mean. The opinion 
refers to both the court of compe- 
tent jurisdiction exception and the 
crippled children exception jointly 
as “this special provision” and con- 
cludes that “it is clear that in all 
other circumstances, the intent of 
the Legislature was that parental 
support legally end at 18 years of 
age.” This reference to the two ex- 
ceptions as one “special provision” 
seems inappropriate and leaves tke 
above mentioned statutory ambigu- 
ity unresolved. 


Dependent’s Means Do Not 
Affect Support Obligation 


A case in the second of the two 
areas mentioned above is the 1887 
decision of the Florida Supreme 
Court in Fuller v. Fuller?® to the 
effect that a father may not use the 
property of his minor children for 
their support unless he is unable to 
support them himself. Other states, 
including Georgia, have modified 
this common law rule by statute to 
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provide that income from an estate 
or trust for a child’s benefit actually 
expended for the child reduces the 
parental obligation to support pro- 
portionately.*! 

As stated by Professor Chaffin re- 
garding the Georgia statute,*? the 
purpose of such legislation is to ob- 
tain the minimum federal tax bur- 
den by making the parental support 
obligation vary with the income 
available to the dependent from 
other sources. Whether such pur- 
pose will be achieved remains to be 
seen. The Regulations under the 
Code currently provide an explicit 
basis for such state legislation;** 
indeed the Regulations serve as an 
inducement. The possibility always 
exists, however, that the Regula- 
tions may be changed.** 


Conclusion 


The status of Florida law gov- 
erning a parent’s support obliga- 
tions is not unlike that of South 
Carolina. There is little in the stat- 
utes and cases to indicate the spe- 
cific elements within the scope 
of the obligation. The Wyche hold- 
ing, although still subject to full 
Court of Claims review, is an im- 
portant decision for tax practition- 
ers advising their clients in Florida 
on the use of Clifford trusts for pri- 
vate school tuition. A truly monu- 
mental question which the Wyche 
holding brings more into focus is 
whether income tax treatment of 
Clifford trusts for private school 
tuition will be allowed by Congress 
to evolve by judicial refinements 
and deliniation of the existing stat- 
utory and case law rules, which are 
vague but crystalizing in cases’ such 
as Wyche, or whether, in the alter- 
native, the decision will be made 
by Congress that federal tax treat- 
ment of private education expenses 
should not be a matter left to turn 
on state by state development of 
concepts of parental obligation to 
support. 
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Hall 1973. 

* Hereafter all section references are to 
the Internal Revenue Code of 1954, as 
amended, unless otherwise indicated. 

5 Op. sit. supra note 1, at 74, 136. 

* Op. sit. supra note 2. 

* Erie Railroad v. Tompkins, 304 U.S. 
64 (1938). 

®* Woods, Taxability of the Income 
From a Trust Used to Pay the Cost of a 
College Education, 42 Taxes 700 (1964) 

° 67-2 USTC 412,472, 387 U.S. 456 
(1967). 

*° Op. sit. supra note 1, at 74,136. 

64-1 USTC (9463, 228 F. Supp. 
734 (D.C. Me. 1964). 

** Trust Income and the Obligation of 
Support, 1 Real Prop. Prob. & Trust J. 
327, at Appendix B (1966). 

**Taxay v. Taxay, 246 So. 2d 616 
(Fla. App. 1971). 

** Note, Federal Tax Aspects of the 
Obligation to Support, 74 Harv L. Rev. 
1191 (1961). 

** Fuller v. Fuller, 23 Fla. 236, 2 So. 
426 (1887); Futch v. Johnson, 101 Fla. 
328; 134 So. 791 (1931). 

*° 230 So. 2d 40 (1 DCA Fla. 1970). 

** Ch. 73-21, Laws of Fla.; F.S. §§1.01 
(14) and 743.07. 

**See Fincham v. Levin, 155 So. 2d 
883 (1 DCA Fla. 1963) and dicta in 
Perla v. Perla, 58 So. 2d 689 (Fla. 1952). 

* Op. Atty. Gen. 073-204, June 7, 
1978. 

?° Op. sit. supra note 15. 

™ Ga. Code Ann. §23-2311; see also 
R.I. Gen. Laws Ann. §33-15-1. 

2 Op. sit. supra note 3, Chaffin at 332. 

** Treas. Reg. §1.662(a)-4; see Note, 
op. sit. supra note 14, at 1196-7. 

** See Note, op. sit. supra note 14, at 
1196-7. 
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News and Notes 


BOARD OF TRUSTEES’ MEETING... The 
Board of Trustees of The Fund met on May 29, 
at the Contemporary Hotel, Disney World, in 
Lake Buena Vista. Among actions taken, mem- 


bers of the board: 


Were advised that elections for the three-year 
terms commencing July 1, 1974, as required by 
Section 13 of the Declaration of Trust, were held 
by mail, secret ballot method, and resulted in the 
reelection of Robert F. Sauer (16th Circuit), 
Thomas L. Henderson (18th), and William L. 
Stewart (20th), and the election of Terry R. 
McDavid (3rd), William L. Wood (11th), James 
J. Drymon (12th), and Robert Claude Scott 
(15th). 


Unanimously approved trustee committee ap- 
pointments for 1974-75 as follows: Budget— 
Henderson (Chairman), Barber, Scott, Stewart 
(Ex-officio); Capital Structure—Barber (Chair- 
man), McEwan, McDavid, Collins, Wolfe, Ste- 
wart (Ex-officio); Claim—McEwan (Chairman), 
Barber, Drymon, Duss, Game, Stewart (Ex- 
officio); Decision (Membership )—Avery (Chair- 
man), Merritt, Savage; Development—Dunlap 
(Chairman), Avery, Drymon, Sauer, Stewart 
( Ex-officio ); Executive—Oughterson (Chairman), 
Collins, Hawkins, Dunlap, Wolfe, Stewart (Ex- 
officio ); Investment—Wolfe (Chairman), Hender- 
son, Merritt, Wood, Stewart ( Ex-officio); Legis- 
lation—Merrit (Chairman), Avery, Game, Lines, 
Savage, Wood, Stewart (Ex-officio); National 
Fund—Collins (Chairman), Henderson, Merritt, 
Wolfe; Nominating—Sauer (Chairman), Lines, 
McEwan, Stewart (Ex-officio); Personnel and 
Property—Hawkins (Chairman), Lines, Mc- 
David, Sauer, Stewart (Ex-officio); State Mem- 
bership—Stewart (Chairman), Duss, McEwan; 
Title Information Development—Avery (Chair- 
man), Scott, Dunlap, Hawkins and Oughterson. 


Designated Paul B. Comstock and Thomas L. 
Henderson as nominees for election to the Board 
of Directors of National Attorneys’ Title Assur- 
ance Fund, Inc., to represent the Florida Fund 
to fill the vacancies created by the resignations 
of Paul J. Stichler and O. B. McEwan, respec- 
tively. 


Heard a report that the property committee 
had approved the plans and specifications and 
the construction contract for the third, fourth 
and fifth floor additions to Fund Headquarters 
and that the construction contract had been 
executed and construction has commenced. 


Lawyers’ Title Guaranty Fund 


Heard a report that staff counsel of The Flor- 
ida Bar had approved a general statement to be 
added to the Cost Disclosure Acknowledgement 
Form required by the Department of Insurance, 
which would disclose the financial interest of a 
member in The Fund and that Fund members 
would be informed of the disclosure statement 
at the next general mailing scheduled for late 
June 1974. 


Heard a report from General Counsel Fletcher 
G. Rush of a recent meeting of representatives 
of the National Association of Insurance Com- 
missioners, American Land Title Association and 
the National Conference of Bar-Related Title 
Insurers, which are all considering a model title 
insurance code, and were informed that to assist 
in developing the code, the Title Insurance Task 
Force of the National Association of Insurance 
Commissioners is planning to conduct a survey 
of title insurance. 


ANNUAL MEETING OF STOCKHOLDERS OF 
LTS, INC. ... The stockholders of Lawyers’ 
Title Services, Inc., met on May 29 at the Con- 
temporary Hotel, Disney World, Lake Buena 
Vista, and elected the following to the Board of 
Directors: Martin F. Avery, Jr., J. Ernest Collins, 
Paul B. Comstock, Alfred E. Hawkins, William 
J. Oughterson, William B. Stern, William L. 
Stewart and William H. Wolfe. 


ANNUAL MEETING OF DIRECTORS OF LTS, 
INC. .. . The Board of Directors of Lawyers’ 
Title Services, Inc., met on May 29 at the Con- 
temporary Hotel, Disney World, Lake Buena 
Vista, and elected the following officers: Chair- 
man of the Board, William L. Stewart; President, 
Paul B. Comstock; Executive Vice President, 
B. E. Wilder; Vice President, G. Robert Arnold; 
Secretary, Harold A. Drees; Assistant Secretary, 
G. Robert Arnold; Treasurer, William H. Wolfe; 
Assistant Treasurer, B. E. Wilder; General Coun- 
sel, Fletcher G. Rush; Vice President, Raymond 
E. Trescot; Vice President - Data Processing, 
Lewis G. Morrell, Jr.; Vice President - Plant 
Development, Charles E. Richardson; Vice Pres- 
ident - Broward Plant, Charles E. Potter; As- 
sistant Secretary, Mary C. Bolton. The board 
also adopted a resolution electing Roland D. 
Waller to the board. 


STICHLER HONORED .... All those employed 
by The Fund and Lawyers’ Title Services, Inc., 


THE FLORIDA BAR JOURNAL 


: ‘ 
: 
| 
Sy 


at Fund Headquarters joined in a luncheon on 
May 13 in honor of Paul J. Stichler, whose resig- 
nation as president of The Fund and LTS, Inc., 
became effective on June 1. A picnic lunch was 
served under the trees on the lawn behind the 
headquarters building to 110 people. At the con- 
clusion of the luncheon, the staff and employees 
of The Fund and LTS, Inc., presented a gift of 
a portable television set to Mr. Stichler. 

Mr. Stichler was also honored at a dinner of 
the members of the Board of Trustees of The 
Fund on May 29 at the Carlton House Resort 
Inn in Orlando. The trustees presented a certifi- 
cate of service to Mr. Stichler, which will be en- 
graved on a plaque, commemorating his service 
as president of The Fund from 1967 to 1974 with 
the following words: “From the members of The 
Fund to express their eternal gratitude for your 
contributions to the lawyers of Florida and the 
nation by your long and faithful service and 
dedication to the Fund concept.” 


ARNOLD ELECTED CHAIRMAN-ELECT ... 
Fund Vice President G. Robert Arnold was 
elected chairman-elect of the Real Property, Pro- 
bate & Trust Law Section of The Florida Bar at 
the recent Bar Convention. Mr. Arnold has served 
as secretary of the section, which has nearly 
2000 members, for the past six years. He is also 
active in the American Bar Association’s Section 
on Real Property, Probate & Trust Law, where 
he serves as chairman of the Significant Legis- 
lation Committee of the Real Property Division. 


TITLE NOTE BY A FUND ATTORNEY... 
“Recovery of Attorney's Fees in Slander of Title 
Cases” 

As a general rule, attorneys’ fees are recover- 
able as an element of damages only where pro- 
vided for by statute or contract. 9A FLA. JUR., 
Damages, Sec. 79. Authority for the proposition 
that attorneys’ fees do not constitute a proper 
element of damages in a slander of title case can 
be found in 50 AM. JUR. 2d, Libel and Slander, 
Sec. 550; 150 A.L.R. 716, at 720; and 53 C.J.S., 
Libel and Slander, Sec. 279. 


The recognized measure of damages in a slan- 
der of title suit, however, includes the cost of 
clearing the title, 53 C.J.S., Libel and Slander, 
Sec. 279, and attorneys’ fees incurred in a suit 
to clear title would therefore appear to be proper 
damages. 


In Glusman v. Lieberman, 285 So. 2d 29 (4th 
D.C.A. Fla. 1973), the court allowed attorneys’ 
fees as a proper element of damages. In so hold- 
ing, the court pointed out that the general rule 


is subject to several exceptions. One such excep- 
tion is in a suit for false imprisonment. Although 
attorneys’ fees incurred in prosecuting the action 
are not recoverable, attorneys’ fees incurred in 
procuring the release of the imprisoned are a 
proper element of damages. City of Miami Beach 
v. Bretagna, 190 So. 2d 364 (3d D.C.A. Fla. 
1966). Similarly in a suit for wrongful attach- 
ment, attorneys’ fees incurred in procuring the 
dissolution of the attachment will be allowed as 
damages. Bondy v. Royal Indemnity Co., 184 So. 
241 (Fla. 1938). The final exception cited is in 
a suit for malicious prosecution in which a 
plaintiff is allowed to recover the expenses of his 
defense. Tidwell v. Witherspoon, 21 Fla. 359 
(1885). These three cases all contain a common 
element in that the wrongful action of one party 
necessitated the other parties taking legal action, 
thus incurring attorneys’ fees. 


The Glusman case also contained this element, 
in that the plaintiff was seeking to quiet title 
and cancel an affidavit of ownership placed of 
record by the defendant. Coupled with this 
prayer for equitable relief was a prayer for com- 
pensatory and punitive damages. The lawsuit in 
essence then consisted of two actions: one, a 
quiet title action, and the other, a slander of 
title action. Following the theory of the previous 
cases it would appear that the plaintiff would be 
entitled in the slander of title count to compen- 
sation for attorneys’ fees incurred in the quiet 
title portion of the suit. 


The trial court in the Glusman case made no 
such fine distinction in simply awarding a lump 
sum as attorneys’ fees. The appellate court hints 
at the distinction when it cites the RESTATE- 
MENT OF THE LAW OF TORTS, Sec. 633, in 
which “pecuniary loss” is defined as including 
the expense of litigation to remove the cloud 
cast on the title. Although an attempt to sep- 
arate attorneys’ fees in a case such as the 
Glusman case could be as futile as trying to 
unscramble eggs, it could be an important 
distinction where X slanders title to Y's property 
without asserting any interest in it. X could do 
this by recording some instrument purporting to 
create an interest in a third party. Under the 
rationale of the existing cases, it does not appear 
that Y could recover attorneys’ fees incurred in 
his prosecution of a slander of title action against 
X, although he could recover any attorneys’ fees 
incurred in clearing the interest asserted in the 


third party. 


By the staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


1974 


July 19—Committee and Section Chairmen’s Meeting, The Florida Bar, Host 
Airport Hotel, Tampa. 


August 4-7—National Association of Criminal Defense Lawyers, The Green- 
brier, White Sulphur Springs, West Virginia. 


August 4-11—Association of Trial Lawyers of America Annual Convention, 
San Francisco. 


August 12-16—ABA Annual Meeting, Honolulu. 


September 19-21—Criminal Law Seminar, University of Florida College of 
Law, Gainesville. 


aa 26-28—The Florida Bar Board of Governors, The Breakers, Palm 
each. 


October 24-25—General Meeting of Committees and Sections, The Florida 
Bar, Dutch Inn, Orlando. 


November 14-16—The Florida Bar Board of Governors, Bay Hill, Orlando. 


1975 


May 28-31—25th Annual Convention, The Florida Bar, Boca Raton Club, 
Boca Raton. 


January 24—Florida Bar Economics Seminar, Host Airport Hotel, Tampa. 


February 19-25—-ABA Midyear Meeting, Chicago. 


(Meeting dates of general interest to the Bar are welcomed for publication on this page. They 
should be sent by the 15th of the month preceding month of publication.) 
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PEACE MIND 


The very essence of home ownership is the peace of mind and sense of 
security which arises therefrom. Lacking this, one of the basic elements of 
satisfaction is lost to the homeowner. 


Realization of this fact has led more and more Realtors to recommend 
land title insurance to their clients, and caused these same clients to desire it 
and order it attended to. 


Today's buyer of real estate can have the peace of mind and security to 
which he is entitled, by relying upon his Realtor and his attorney to handle the 
details of such transactions, and instructing them to obtain for him a land title 


insurance policy as the final protection of his ownership. 


TITLE & TRUST COMPANY OF FLORIDA AGENCIES 


Bay County 
BAY COUNTY LAND & ABSTRACT 
COo., INC. 
Panama City, Florida 


Bradford County 


BRADFORD COUNTY ABSTRACT CO. 


Starke, Florida 

Baker County 
TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 

Brevard County 
ABSTRACT & TITLE CORP. OF FLA. 
Titusville, Florida 
ABSTRACT & TITLE CORP. OF FLA. 
Melbourne, Florida 


ABSTRACT & TITLE CORP. OF FLA. 
Merritt Isiand, Florida 

Broward County 
LAUDERDALE ABST. & TITLE CO. 
Fort Lauderdale, Florida 


POMPANO BEACH BRANCH 
DAVIE BRANCH 


COMMERCIAL BLVD. BRANCH 
Charlotte County 
ABSTRACT & TITLE CORP. OF FLA. 
Punta Gorda, Florida 
PORT CHARLOTTE BRANCH 
Citrus County 
CITRUS TITLE CO. 
Inverness, Fiorida 
Clay County 
GREEN COVE SPRINGS ABST. & 
TITLE INS. CO. 
Green Cove Springs, Florida 
Calhoun County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
Collier County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


HOMEOWNERS TITLE CO. 
Naples, Florida 


Columbia County 
BROWN REALTY & ABSTRACT CO. 
Lake City, Florida 
Dade County 
DADE-COMMONWEALTH TITLE & 
ABST. CO. 
Miami, Florida 


DADE BROWARD TITLE CO. 
Miami, Florida 
Duval County 


TITLE & TRUST COMPANY OF FLA. 
Jacksonville, Florida 


Flagler County 
FLAGLER COUNTY ABSTRACT CO. 
Bunnell, Florida 

Franklin County 
DODD TITLE COMPANY, INC. 
Apalachicola, Florida 

Gadsden County 
GADSDEN ABSTRACT CO. 

Quincy, Florida 

Gulf County 
TOMLINSON ABST. CO., INC. 

Port St. Joe, Florida 

Hendry County 


HENDRY COUNTY TITLE & ABST. CO. 


LaBelle, Florida 
ABST. & TITLE CORP. OF FLA. 
Ft. Myers, Florida 

Holmes County 
BONIFAY ABSTRACT CO. 
Bonifay, Florida 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 

Indian River County 
ABSTRACT & TITLE CORP. OF FLA. 
Vero Beach, Florida 


Jackson County 


FLORIDA LAND TITLE & TRUST CO. 


Marianna, Florida 
Lake County 


LAKE ABSTRACT & GUARANTY CO. 


Tavares, Florida 


Lee County 
HOMEOWNERS TITLE CO. 
Ft. Myers, Florida 


DOMESTIC TITLE CO. 
Ft. Myers, Florida 


Liberty County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Madison County 
GADSDEN ABSTRACT CO. 
Quincy, Florida 


Manatee County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Marion County 
FLORIDA TITLE & ABSTRACT CO. 
Ocala, Florida 

Martin County 
FLORIDA ABST. & TITLE INS. CO. 
Stuart, Florida 

Nassau County 


FLORIDA ABST. & TITLE INS. CO. 
Fernandina Beach, Florida 


Okaloosa County 

FT. WALTON BEACH ABST. & 
TITLE INS. CO. 

Ft. Walton Beach, Florida 
SECURITY TITLE CO. 
Ft. Walton Beach, Florida 

Orange County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 

Osceola County 
ABSTRACT & TITLE CORP. OF FLA. 
Kissimmee, Florida 

Paim Beach County 
PALM BEACH ABST. & TITLE CO. 
West Paim Beach, Florida 

Pasco County 
PASCO ABSTRACT CO. 
Dade City, Florida 
WEST PASCO TITLE & ABST. CO. 
New Port Richey, Florida 

Pinellas County 

GUARANTEE ABSTRACT CO. 

St. Petersburg, Florida 


PINELLAS COUNTY TITLE CO. 
Clearwater, Florida 

Polk County 
POLK COUNTY ABSTRACT CO. 
Bartow, Florida 

Putnam County 
PALATKA ABSTRACT & TITLE 

GUARANTY, INC. 

Palatka, Florida 

St. Johns County 
ST. JOHNS COUNTY ABST. CO. 
St. Augustine, Florida 

St. Lucie County 
ABSTRACT & TITLE CORP. OF FLA. 
Ft. Pierce, Florida 

Sarasota County 
GUARANTEE ABSTRACT CO. 
St. Petersburg, Florida 


Seminole County 
FIDELITY TITLE & GUARANTY CO. 
Orlando, Florida 
Sumter County 
SUMTER TITLE CO. 
Bushnell, Florida 
Virgin Islands 
FIRST TITLE, TRUST & ABST. CO. 
St. Croix, U.S. Virgin Islands 
Volusia County 
HALIFAX TITLE CO. 
Daytona Beach, Florida 
Washington County 
FLORIDA LAND TITLE & TRUST CO. 
Marianna, Florida 
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HARRISON'S 


FLORIDA STATUTIES ANNOTA 
Check The New Advantages 


A HARRISON COMPANY EXCLUSIVE 


Copynght 1974, 2661 Pages 

Dimensions 6-1/4" x 9-1/4 
Bound in Maroon 

Lexotone. Stamped in Gold Foil 


Revised Volumes 30, 31,32,33 
(FLORIDA RULES OF COURT) 
In One Book 
5 Volumes in1 


This unique One Volume work, 


containing all Florida Rules 
of Court, will be revised on 
a regular basis providing 
the Bench and Bar witha 
single convenient reference 
source for desk, office and 
courtroom. 


Harrison's One Volume Revision 

contains all materials formerly 

found in: 

¢ F.S.A. Volume 30, plus supplement 

¢ F.S.A. Volume 31, plus supplement 

¢ F.S.A. Volume 32, plus supplement 

¢ F.S.A. Volume 33, plus supplement 

¢ Florida Rules of Court Pamphiet 

¢ PLUS all 1973 changes to Florida 
Court Rules and Bar Regulations 


Copyright 1974, 895 Pages, 
Dimensions 6-1/4°x9-1/4 
Bound in Maroon Lexotone 
Stamped in Gold Foil 


Revised Volumes 28, 29, 29A 


(GENERAL INDEX) 
In One Book 


3 Volumes in1 


The Harrison Company has 
completely reindexed the 
Florida Statutes Annotated 
from A to Z—a complete, com- 
prehensive and exhaustive 
Index—in One Volume. An 
indispensable tool for all 
F.SA. users. 


Modern computerized format, 
bound in durable Lexotone— 
the Florida version of Harri- 
son's highly acclaimed One 
Volume Index to the Georgia 
Code Annotated. 


Now you have only 1 place to look rather 
than 6 {formerly—3 index Volumes plus 3 
supp'ements) 


THE Fes] HARRISON COMPANY, PUBLISHERS 178-180 Pryor Street. - Atlanta, Georgia 30303 


0481G 


MRS MARLENE HURST 


UNIV MICROFILMS LI8 SERVICES 
XEROX CORPORATION 


ANN ARBOR MICHIGAN 


48106 
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